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U.S. DISTRICT COURT 
NORTHERN DISTRICT' OF TEXAS 

FIL ED uRT 
EXAS 

DEC 2 7 2E04 
ORIOAL IN THE UNITED STATES DISTRICT 

FOR THE NORTHERN DISTRICT OF 
DALLAS DIVISION 

VS. 	 Civil Action No. 3-04-CV-2688-B 

DAVID J. SWEARINGEN; and 
WILLIAM L. SWEARINGEN, 

Defendants. 

ORDER DENYING PLAINTIFF'S EMERGENCY MOTION FOR A  
TEMPORARY RESTRAINING ORDER 

Now before the Court is Plaintiff's Emergency Motion for a Temporary Restraining 

Order and Preliminary Injunction pursuant to Federal Rule of Civil Procedure 65. Based upon 

the parties' filings, the arguments made at the December 21, 2004, hearing, and applicable law, 

the Court rules as follows. 

I. BACKGROUND 

In December of 2001, Defendants William L. Swearingen and David J. Swearingen (the 

"Swearingens" or "defendant brokers") left their employment as stockbrokers at Credit Suisse 

First Boston ("Credit Suisse") and began work as stockbrokers for Plaintiff Merrill Lynch, 

Pierce, Fenner & Smith Inc. ("Merrill Lynch"). Around the time and after the Swearingens had 

commenced their Merrill Lynch employment, they signed various guidelines and policy 

statements attached to Merrill Lynch's filings concerning Merrill Lynch's approved use of client 
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related information. Merrill Lynch did not seek and never obtained from the Swearingens an 

agreement that they would not compete with Merrill Lynch if the Swearingens' later left Merrill 

Lynch's employ to another brokerage firm. 

On December 17, 2004, the Swearingens resigned their employment with Merrill Lynch 

and became stockbrokers at a Merrill Lynch competitor, Bear Stems & Co., Inc. ("Bear Stems"). 

At the time they left Merrill Lynch's employ, approximately 90% of the clients serviced by the 

Swearingens were previously known to the Swearingens prior to joining the employ of Merrill 

Lynch. The Swearingens upon commencing their Bear Stearns' employment began to solicit the 

clients they had been servicing to move their accounts to them at Bear Stearns. 

On December 20, 2004, Merrill Lynch filed this case complaining that the Swearingens 

used customer information to solicit the clients serviced by the Swearingens. Merrill Lynch 

brought causes of action for breach of contract ;  misappropriation of trade secrets and conversion, 

breach of the duty of loyalty and fiduciary duty, and unfair competition. Merrill Lynch also 

sought injunctive relief by filing Plaintiff s Emergency Motion for a Temporary Restraining 

Order, relying in its claims of misappropriation of trade secrets and breach of contract in seeking 

such emergency relief. That motion is now properly before the Court. 

II. TEMPORARY RESTRAINING ORDER STANDARD 

In order for the Court to grant the requested temporary restraining order ("TRO"), 

Plaintiff Merrill Lynch has the burden to demonstrate: (1) a substantial likelihood of success on 

the merits; (2) a substantial threat of immediate and iTreparable harm, for which it has no 

adequate remedy at law; (3) greater injury will result from the denial of the TRO than from its 
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being granted; and (4) that the TRO will not dis-serve the public interest. See Mississippi Power 

& Light Co. v. United States Gas Pipeline, 760 F.2d 618, 621 (5 th  Cir. 1985). 

III. ANALYSIS 

After reviewing the evidence presented and the argument of colmsel, the Court finds that 

Plaintiff Merrill Lynch has not sustained its burden of showing a substantial likelihood of success 

on the merits.' 

A. Trade Secret Claim. "A trade secret may consist of any formula, pattern, device 

or compilation of information which is used in one's business, and which gives him an 

opportunity to obtain an advantage over competitors who do not know it." Picker Intern., Inc. v. 

Blanton, 756 F. Supp. 971, 979 (N.D. Tex. 1990) (citations omitted). "That passage has been 

construed to include as a trade secret information which gives the owner 'an advantage over 

competitors who do not know it. Id. (citations omitted). "hr order to prevail on- a claim of 

misappropriation of trade secrets by breach of a confidential relationship, a plaintiff must 

establish: (a) that a trade secret existed; (b) that the trade secret was acquired through a 

confidential relationship; and (c) that the defendant used the trade secret without authorization 

from the plaintiff" Id. at 979-80 (citations omitted). Fundamentally, to receive such legal 

protection, "the subject matter of a trade secret must be secret." Id. at 980 (citations omitted). 

Merrill Lynch has not sustained its burden of showing a substantial likelihood of success 

on the merits on its trade secret claim because the defendant brokers knew of the identities of 90 

percent of their clients prior to joining the employ of Merrill Lynch. Merrill Lynch's re- 

Because the Court finds that Plaintiff Merrill Lynch failed to sustain its burden of showing a 
substantial likelihood of success on the merits, the Court does not address in this order the other elements Plaintiff 
Merrill Lynch would need to establish to obtain injunctive relief. 
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packaging of that client identifying information into other forms that may also include other 

client information previously known or unknown to the defendant brokers does not likely make 

such information a trade secret, or a secret acquired through a confidential relationship. See Id. at 

979-80. 

In addition, the Court has been advised of an agreement or "protocol" that Merrill Lynch 

has entered into with other firms, albeit not Bear Steams, whereby Merrill Lynch agreed that 

when brokers leave from Merrill Lynch to one of those other firms, that the brokers may take 

client contact information and solicit their clients to change to their new firm. Specifically, per a 

press release as presented to the Court, Merrill Lynch agreed that a broker may take client contact 

information "such as name, address (including e-mail) and phone number. This information may 

be used by the registered representative to discuss with the clients whether they wish to transfer 

accounts to the new firm. . . . This new protocol is expected to facilitate client choice and 

eliminate any inconvenience to clients resulting from litigation than can occur between firms and 

registered representatives when they make a move." Reuters, August 10, 2004, Press Release. 

Given this protocol that Merrill Lynch has invited other broker-dealers "to adopt . . . as the 

industry standard," it cannot be said that Merrill Lynch is likely to succeed on its trade secret 

claim when it does not treat such client identifying information as a trade secret when brokers 

move to firms that are a part of the protocol. See Picker Intern., Inc., 756 F. Supp. at 979-80. 

B. Breach of Contract Claim. While not being the primary argument relied on by 

Plaintiff Merrill Lynch in seeking a TRO, Merrill Lynch also failed to sustain its burden of 

showing a substantial likelihood of success on the merits on its claim of breach of contract based 
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on Merrill Lynch's reliance on the various policy manuals and guidelines signed by the defendant 

brokers as attached to Merrill Lynch's filings. Texas law is replete with cases that question or 

deny the formation of contractual obligations based on the execution by employees of policy 

guidelines or manuals. Under the record before the Court, it cannot be said that Merrill Lynch is 

likely to succeed on the merits of this claimed breach of contract as a ground to support its 

request for a TRO. 

IV. CONCLUSION 

Consistent with the above, the Court, having, considered Plaintiff s request for a 

temporary restraining order and preliminary injunction, finds that Plaintiffs request for a 

temporary restraining order should be DENIED. It is therefore 

ORDERED that Plaintiff s request for a temporary restraining order is in all things 

DENIED. 

SO ORDERED. 


