
CAUSE NO. CC-07-14676-C 

J. BAXTER BRINKMANN, 	 § IN THE COUNTY COURT AT 

Plaintiff, 

vs. aash, 
LAW NO. 3 	 leo 

CAROLINE BERTHELOT, Individually and as § 
Trustee, and the CAROLINE BETH 
BERTHELOT LIVING TRUST, 

Defendants. 	 § DALLAS COUNTY, TEXAS 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND BRIEF IN SUPPORT 

TO THE HONORABLE JUDGE OF SAID COURT: 

Plaintiff J. Baxter Brinkmann ("Baxter Brinkmann" or "Plaintiff') files this Plaintiff's Motion 

for Summary Judgment against Defendants Caroline Berthelot ("C. Berthelot") and the Caroline Beth 

Berthelot Living Trust ("CBB Trust") (sometimes collectively "Berthelot" or "Defendants"), pursuant 

to Texas Rule of Civil Procedure 166a(c) ("traditional") and 166a(i) ("no-evidence"), to declare and 

affirm Baxter Brinkmann's ripened ownership of certain personal property known as the 1/2 Snyder Net 

Profits Interest (as defined below) and all past and future proceeds accruing to that interest on or after 

August 13, 2006. 

I. SUMMARY OF ARGUMENT 

Since entering into a 1987 Settlement Agreement, Baxter Brinkmann owned the remainderman 

interest of a personal property right to net profits from the operations of a gasoline plant. Baxter 

Brinkmann at all times retained this so-called 1/2 Snyder Net Profits Interest. 

In August of 2006, the life estate holder of the 1/2 Snyder Net Profits Interest, Virginia 

Brinkmann, died. At that time, and as an elementary point of fact and law, Baxter Brinkrnann's 

remainderman interest ripened into full ownership. 
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• 
Baxter Brinkmann asks for nothing more and nothing less than a declaration from this Court 

confirming his ripened ownership and the right to all monies declared to his ripened ownership of the 

part of the 1/2  Snyder Net Profits Interest in dispute in this case. Such a declaration would be consistent 

with a prior federal court determination last summer on the same issues ruling in favor of Baxter 

Brinkmann and against a former cohort of the Defendants in this action, Bernard Dolenz ("Dolenz"), 

who claimed the other part of this Snyder Net Profits Interest. 

The Defendants in this action, who obtained a part of the life estate interest in the 1/2 Snyder Net 

Profits Interest (directly or indirectly) from Virginia Brinkmann through a 1994 Sheriff s Bill of Sale 

to Personal Property, refuse to acknowledge the expiration of the former life estate. Instead, and 

without basis in fact or law, Defendants try to improperly re-characterize the personal property interest 

at issue as a real property interest (it is not). Defendants also implore the "kitchen sink" defense by 

asserting 10 or 11 counterclaims and affirmative defenses to the unassailable 20 year old conveyance 

of the remainderman interest to Baxter Brinkmann. While such actions by Defendants have caused 

Baxter Brinkmann to incur significant legal fees to declare his rights (which he seeks to recovery from 

Defendants), and forced the filing of this lengthy motion for summary judgment, the result is and 

should be the same as the earlier federal court action—a summary judgment declaring Baxter 

Brinkmann's ownership of the 1/2 Snyder Net Profits Interest and monies accruing thereto should be 

iganted in all respects. 

II. PROCEDURAL HISTORY 

On October 31, 2007, Baxter Brinkmann filed his Plaintiff s Original Petition asserting a claim 

for declaratory relief against C. Berthelot. On November 21, and November 27, 2007, C. Berthelot 

filed her original answer and counterclaims and first amended answers and counterclaims. To clean up 

any issues concerning necessary parties, on January 30, 2008, Baxter Brinkrnann filed his Plaintiff s 
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First Amended Petition against C. Berthelot and the CBB Trust. On February 15, 2008, Defendants 

filed their answers and counterclaims to Plaintiff's First Amended Petition. 

On March 12, 2008, the Court entered its Uniform Scheduling Order (Level 2). The Court set 

this matter for trial January 14, 2009, and ordered the following pretrial deadlines: (1) Pleading 

deadline to assert new claims or affirmative defenses - August 15, 2008; (2) Deadline for party seeking 

affirmative relief to designate experts and must provide reports — September 16, 2008; (3) Deadline for 

party opposing affirmative relief to designate experts and must provide reports — October 1, 2008; (4) 

End of discovery — November 14, 2008. 

On August 15, 2008, and in conformance with the Court's scheduling order, Baxter Brinkmann 

filed his Plaintiff's First Supplement to First Amended Petition. On November 11, 2008, Defendants 

filed their first amended answers and counterclaims to Plaintiff's first amended petition: On 

November 14, 2008, the time for discovery ended. 

On November 21, 2008, Baxter Brinkmann filed his Plaintiff's Motion To Strike Defendants' 

Designated Expert on Attorneys' Fees for insufficient designation and untimely service. This motion is 

pending for hearing before the Court on December 10, 2008. On December 1, 2008, Plaintiff filed his 

answer to Defendants' first amended answers and counterclaims. 

III. TRADITIONAL GROUNDS FOR THE MOTION FOR SUMMARY JUDGMENT2  

Baxter Brinkmann moves for summary judgment under Rule 166a(c) ("traditional") of the 

Texas Rules of Civil Procedure Rule. Specifically, Baxter Brinkmann is entitled to summary judgment 

I  By Rule 11 Agreement dated November 25, 2008, Plaintiff agreed to permit Defendants' November 11, 2008, first 
amended answers and counterclaims despite Defendants' late filing as long as Plaintiff could file an answer to such 
pleading on or before December 3, 2008. The Rule 11 Agreement also provided that no other pre-trial deadlines would be 
modified through such agreement. 
2  With regard to Plaintiff s Motion for Summary Judgment herein, it should not and does not matter whether Berthelot 
purported to hold the interest in dispute individually or through a trust. Succinctly stated, the form of prior ownership of 
the life estate interest allegedly held by Berthelot could have had no effect on Baxter Brinkmann's remainderman interest or 
his current full ownership of the 1/2 Snyder Net Profits Interest after the passing of former life estate holder, Virginia 
Brinkmann. 
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granting his requests for declaratory judgment relief and denying all of Defendants' affirmative 

defenses to Baxter Brinkmann's claims as well as denying Defendants' counterclaims as set forth 

below, 

A. Baxter Brinkmann's Affirmative Claims For Declaratory Relief — Ownership of 
The 1/2 Snyder Net Profits Interest. 

The 1/2  Snyder Net Profits Interest is a personal property interest to receive net profits from the 

operations of a gasoline plant. Since entering into the 1987 Settlement Agreement with Virginia 

Brinkmann, Baxter Brinkmann owned the remainderman interest in the 1/2 Snyder Net Profits Interest. 

Virginia Brinkmann retained only a life estate interest. Baxter Brinkmann's remainderman interest 

ripened into full ownership on August 13, 2006, the date of the passing of Virginia Brinkmann. 

Because Berthelot's sole basis to claim any part of the Snyder Net Profits Interest was through a 

1994 Sheriff's Bill of Sale to Personal Property concerning only Virginia Brinkmann's former life 

estate, Berthelot (C. Berthelot or the CBB Trust) has no right to interfere with Baxter Brinlcmann's 

ripened ownership of any part of the 1/2  Snyder Net Profits Interest. 

Baxter Brinkmann is therefore entitled to declaratory judgment relief against Berthelot that (a) 

as of August 13, 2006, Baxter Brinkmann's remainderman interest in the 1/2 Snyder Net Profits Interest 

ripened into full ownership to the exclusion of Berthelot, and (b) as of August 13, 2006, Berthelot has 

no right to claim, retain or obtain ownership in any part of the 1/2  Snyder Net Profit Interest or the 

proceeds to be paid pursuant to such ownership interest on or after August 13, 2006. 

B. Baxter Brinkmann's Affirmative Claims For Declaratory Relief —Right To Receive 
Funds That Accrued For The Benefit Of The August 13 4  2006, Owner of The  
Snyder Net Profits Interest.  

Because it is undisputed that Baxter Brinkmann's remainderman interest in the 1/2 Snyder Net 

Profits Interest ripened into full ownership on August 13, 2006, as set forth above, Baxter Brinkmann 
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• 
is entitled to all funds that accrued to and were declared payable to that interest on or after August 13, 

2006. 

Therefore, Baxter Brinkmann is further entitled to declaratory judgment relief against Berthelot 

ordering that (c) WTG Gas Processing, L.P. (or any future entity in charge of distributing funds 

accruing to the owner of the Y2 Snyder Net Profits Interest) forward to Baxter Brinkmann all past and 

future distributions from the part of the Y2 Snyder Net Profit Interest in dispute in this matter that 

accrued to and were declared payable on or after August 13, 2006, to the exclusion of Berthelot, such 

amount including but not limited to all suspended funds held by WTG Gas Processing, L.P. that were 

declared for payment after August 13, 2006, through the present, such amount totaling $88,378.44 

through October 16, 2008; and (d) Berthelot, jointly and severally, return to Baxter Brinkmann the 

total sum of $25,417.71 that WTG Gas Processing, L.P. mistakenly paid to Berthelot from September 

of 2006 through February of 2007. 

C. 	Baxter Brinkmann Is Entitled To Recover His Attorneys' Fees and Costs Under 
The Declaratory Judgment Act.  

Under Section 37.009 of the Texas Civil Practices and Remedies Code, Baxter Brinkmann is 

entitled to recover judgment against Berthelot, jointly and severally, for all court costs as well as his 

reasonable and necessary attorneys' fees incurred in asserting his claims for declaratory judgment 

relief, the equitable and just amount of the attorneys' fees being at least $60,417.68 through the entry 

of judgment in this matter, and for additional attorneys' fees of $25,000.00, $15,000.00, and 

$10,000.00, respectively if appealed to the Dallas Court of Appeals, if writ is requested from the Texas 

Supreme Court, and if writ is punted by the Texas Supreme Court. 
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• 
D. 	Berthelot's Counterclaims Claims and Affirmative Defenses 3  Fail as a Matter of 

Fact and Law.  

Each of Defendants' counterclaims and affirmative defenses (common law fraud, fraudulent 

transfer as to present or future creditors, bona fide purchaser of real estate, claim to quite title, 

economic coercion and duress, so-called "delayed income" doctrine, estoppel, laches, Section 13.001 

of the Texas Property Code, and the Louisiana Mineral Code/Texas Law concerning usufructs and life 

estates) fails as a matter of undisputed fact and law. 

1. No Claim or Defense of Common Law Fraud.  

No fraud was committed by Baxter Brinkmann (or Virginia Brinkmann for that matter) against 

Berthelot (or anyone else). Baxter Brinkmann and Berthelot had NO DEALINGS and NEVER 

COMIvIUNICATED prior to the filing of this lawsuit. Without a complained of communication, no 

fraud claim could exist. 

Therefore, the uncontroverted evidence establishes that (a) Baxter Brinkmann did not make a 

material misrepresentation to Berthelot, (b) Baxter Brinkmann did not make and therefore never knew 

that any alleged representation was false when made, (c) Baxter Brinkmann did not intend for 

Berthelot to rely on any alleged representation, (d) Berthelot did not justifiably rely on any alleged 

representation, (e) Berthelot did not suffer any damages (actual, mental anguish or emotional distress) 

proximately caused by any alleged representation, and (f) Baxter Brinkmann did not act with malice 

seeking to cause or causing any alleged damage that would allow an award of punitive damages. 

2. No Claim or Defense of Fraudulent Transfer—Claim Extinguished.  

The 1987 Settlement Agreement that confirmed Baxter Brinkmann's remainderman interest 

was entered into over 4 years before Berthelot even had an affirmative claim against Virginia 

Brinkmann and over 6 years before Berthelot obtained any alleged right to seek to execute on the 

3  All of Defendants' counterclaims and affirmative defenses are addressed in Plaintiff s Motion for Summary Judgment. 
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assets of Virginia Brinkmann. Reasonably equivalent value was exchanged for such ageement. 

Berthelot herself admits the 1987 Settlement Agreement was fair and she has no complaint about it. 

Thus, no fraudulent transfer to present or futnre creditors under Section 24.005, et. seq. of the Texas 

Business and Commerce Code was committed by Virginia Brinkmann (or Baxter Brinkmann) against 

Berthelot (or anyone else). Moreover, such stale 20 year old claim is long barred by the statute of 

repose in any event. 

Therefore, the uncontroverted evidence establishes that (a) Berthelot was not a present creditor 

of Virginia Brinkmann at the time of the 1987 Settlement Agreement, and (b) the transfers that were a 

part of the 1987 Settlement Agreement were not within a reasonable time after Berthelot became a 

creditor of Virginia Brinkmann, Berthelot's status as a creditor occurring only in August of 1993, over 

six (6) years after the 1987 Settlement Agreement. Moreover, the evidence is uncontroverted that (c) 

Virginia Brinkman had no intent to defraud Berthelot (or any other creditors), instead Virginia 

Brinkmann did not plan to have any creditors when the 1987 Settlement Agreement was entered into, 

the 1987 Settlement Agreement being an arms length agreement negotiated by opposing counsel that 

settled issues raised in litigation between Baxter Brinkmann and Virginia Brinkmann, (d) the 1987 

Settlement Agreement proximately caused no damages to Berthelot, and (e) Virginia Brinkmann 

received reasonable equivalent value for entering into the 1987 Settlement Agreement. In addition, the 

evidence is uncontroverted that (f) Berthelot's claims were extinguished by the applicable four year 

statute of repose under Section 24.010(a) of the Texas Business and Commerce Code, and (g) such 

claim should be denied under Section 24.009(a) of the Texas Business and Commerce Code because 

Baxter Brinkmann took the remainderman interest in good faith and for reasonably equivalent value. 
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3. 	No Claim or Defense of Being a Bonafide Purchaser of Real Estate for Value 
Without Notice.  

Berthelot could not have been a bona fide purchaser of real estate for value with regard to any 

part of the V2 Snyder Net Profits Interest. The 1/2 Snyder Net Profits Interest is a personal property 

contract right to be paid a certain portion of net profits, not an "estate in land." That itself ends the 

issue. 

Moreover, Berthelot did not purchase anything other than a life estate interest in the 1/2 Snyder 

Net Profits Interest in any event. Section § 34.045(a) of the Texas Civil Practices and Remedies Code 

specifically limits the interest transferred through a Sherriff s sale to the interest actually owned by 

former owner on the date of the sale, i.e., Virginia Brinkmann's life estate. 

Alternatively, Sections 5.001 and 5.023 of the Texas Property Code expressly provide that no 

fee simple conveyance occurs when a conveyance itself is limited by words or operation of law, the 

Sheriff's Bill of Sale to Personal Property itself being expressly limited by its terms and by law to the 

interest that Virginia Brinkmann had on the date of the Sherriff s 1994 sale, i.e., a life estate. In the 

further alternative; Section 5.023 of the Texas Property Code provides only an implied covenant from 

the grantor, in this case, the Sheriff, thus while no implied covenant was breached by the Sheriff, if one 

was, Berthelot's claim would be against the Sheriff as grantor, not against Baxter Brinkmann the 

remainderman holder. 

Also in the alternative; Berthelot had constructive notice of ownership disputes between Baxter 

Brinkmann and Virginia Brinkmann concerning the 1/2 Snyder Net Profits Interest long before the 1994 

Sherriff s sale precluding her claim of being a bona fide purchaser, while the CBB Trust did not obtain 

any interest for value in any event. 
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4. Baxter Brinkmann Ownership Of The % Snyder Net Profits Interest Precludes  
Berthelot's Claim To Quiet Title.  

As detailed above, Baxter Brinkmann is entitled to the declaratory relief he seeks confirming 

that as of August 13, 2006, Baxter Brinkmann's remainderman interest in the 1/2 Snyder Net Profits 

Interest ripened into full ownership to the exclusion of Berthelot, and that as of August 13, 2006, 

Berthelot had no right to claim, retain or obtain ownership in the part of the 'A Snyder Net Profit 

Interest in dispute or the proceeds declared to be paid pursuant to such ownership interest on or after 

August 13, 2006. Thus, Berthelot's mirror image suit to quiet title fails. 

5. No Laches Defense.  

Baxter l3rinkmann had no obligation to challenge the 1994 Sheriff's sale that had no effect on 

his remainderman interest. Moreover, it is elementary that limitations do not run on a remainderman 

interest until the life tenancy expires. Therefore, the extraordinary limited equitable doctrine of laches 

cannot apply. 

The evidence is uncontroverted that (a) Baxter Brinkmann did not unreasonably delay asserting 

his legal or equitable rights, Baxter Brinkmann notifying WTG Gas Processing, L.P. and Berthelot of 

his right to possession within six month of the passing of Virginia Brinkmann; and (b) Berthelot did 

not make a good faith change of position to their detriment because of any claimed alleged delay. 

6. No Claim or Defense Of Economic Coercion And Duress.  

Baxter Brinkrnann owns the Y2 Snyder Net Profits Interest and all funds accruing to that interest 

on or after August 13, 2006. Baxter Brinkmann asserted a colorable good faith claim to the 1/2 Snyder 

Net Profits Interest and the funds accruing to that interest on or after August 13, 2006, based on the 

express terms of conveyance in the 1987 Settlement Agreement. Baxter Brinkmann did not control 

WTG Gas Processing, L.P.'s decision on when and whether to distribute funds accruing to the part of 

the 1/2 Snyder Net Profits Interest in dispute in this case. Berthelot suffered no damages caused by 
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• 
Baxter Brinkmann asserting his claim to the 1/2  Snyder Net Profits Interest. Brinkmann did not act with 

malice and/or acted in good faith when asserting his rights thus precluding an award of punitive 

damages. 

Therefore, Berthelot's claim of economic coercion and duress fails because the evidence is 

uncontroverted that (a) Baxter Brinkmami did not threaten or act without legal justification; (b) Baxter 

Brinkmann's alleged actions or threats were not of such a character as to destroy Berthelot's free 

agency; (c) Baxter Brinkmann alleged threats or acts did not overcome Berthelot's free will and caused 

them to do that which they would not otherwise have done and that which they were not legally bound 

to do; (d) Baxter Brinkmann did not cause an imminent restraint; and (e) Berthelot did not lack the 

present means of protection. Furthermore, the evidence is uncontroverted that (1) Berthelot suffered no 

financial distress; (g) Baxter Brinkmann was not responsible for any claimed financial distress; and (h) 

Brinkmann did not act with malice when asserting his rights. 

7. No Estoppel Defense.  

The Y2 Snyder Net Profits Interest is personal property, not an interest in land. Baxter 

Brinkman did not make a representation to Berthelot (Baxter Brinkmann and Berthelot did not 

communicate at all about anything). As such, Baxter Brinkmann could not have made any 

misrepresentation with the intention that such should be acted upon, and that Berthelot could have 

detrimentally relied on. 

Therefore, the estoppel defense fails because the uncontroverted evidence establishes (a) no 

misrepresentation, (b) believed by Berthelot, and (c) reasonably relied on by Berthelot. 

8. So-Called "Delayed Income" Doctrine Claim or Defense Fails As A Matter Of 
Fact And Law.  

This claim or defense relates to $15,621.12 of income held by WTG Gas Processing, L.P. that 

was declared due and declared for payment after August 13, 2006, but related to net profits occurring 
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prior to August 13, 2006. Contrary to Berthelot's claim or defense, such amounts are due Baxter 

Brinkmann as a matter of fact and law under either (a) the application of either the Massachusetts Rule 

Bergin v. Bergin, 315 S.W.2d 943, 948, 950 (Tex. 1958) (precluding claims by life estate holders to 

funds not distributed during term of life estate), or (b) Texas's codification of the Uniform Principal 

and Income Act, Sections 116.001 et. seq. of the Texas Property Code (Sections-116.101 and 

116.102). Further, and in the alternative, (c) the so-called "delayed income" doctrine claimed by 

Berthelot does not exist or apply under the facts of this case because the authority Berthelot cites 

concerns monies paid to the life estate during the life estate's existence, i.e., the opposite of the 

undisputed facts applicable to this case. 

9. 	No Defense Under Section 13.001 of The Texas Property Code.  

The V2 Snyder Net Profits Interest is a personal property contract right to be paid a certain 

portion of net profits from operations of a gasoline plant, not an "estate in land." Therefore, Section 

13.001 of the Texas Property Code does not apply. Like Berthelot's other bona fide purchaser claim, 

this claim also fails for this reason alone. 

Further, and as discussed in Section IIL D. 3. above, Section § 34.045(a) of the Texas Civil 

Practices and Remedies Code specifically limits the interest transferred through a Sherriff s sale to the 

interest actually owned by former owner on the date of the sale, i.e., Virginia Brinkmann's life estate. 

The same is true for Sections 5.001 and 5.023 of the Texas Property Code that expressly provide that 

no fee simple conveyance occurs when a conveyance itself is limited by words or operation of law, the 

Sheriff's Bill of Sale to Personal Property itself being expressly limited by its terms and by law to the 

interest that Virginia Brinkmann had on the date of the Sherriff s 1994 sale, i.e., a life estate. 

Further; Section 5.023 of the Texas Property Code provides only an implied covenant from the 

grantor, in this case, the Sheriff, thus while no implied covenant was breached by the Sheriff, if one 
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was, Berthelors claim would be against the Sheriff as grantor, not against Baxter Brinkmann the 

remainderman holder. 

Finally, Berthelot had constructive notice of ownership disputes between Baxter Brinkmann 

and Virginia Brinkmann concerning the 'A Snyder Net Profits Interest long before the 1994 Sheniff's 

sale precluding her claim of being a bona fide purchaser, and the CBB Trust did not obtain any interest 

for value in any event. 

10. The Louisiana Mineral Code/Texas Usufruct and Life Estate Law Defenses Fails 
As A Matter Of Fact And Law.  

The 1/2 Snyder Net Profits Interest is a Texas personal property contract right to be paid a 

certain portion of net profits, not a mineral interest in Louisiana. Further, the 1987 Settlement 

Agreement specifically states that Virginia Brinkmann reserved a "life estate" in the 1/2 Snyder Net 

Profits Interest. Therefore, (a) the Louisiana Mineral Code does not apply as a matter of fact and law 

and (b) because both Louisiana and Texas law recognize life estates, Berthelot's "usufruct" defense 

fails. 

Finally, even if the term "usufruct" had been used in the 1987 Settlement Agreement 

concerning the 1/2  Snyder Net Profits Interest (it was not), the meaning of such term under both 

Louisiana and Texas law is effectively the same as a life estate and is also recognized under both Texas 

and Louisiana Law, also precluding Berthelot's defense. 

11. No Damages.  

The uncontroverted evidence establishes that Berthelot suffered no damages (actual, mental 

anguish, or emotional distress) caused by Baxter Brinkmann. Further, the evidence is uncontroverted 

that Baxter Brinkmann's actions caused no recoverable damages and were not malicious as required 

under Texas Civ. Prac. & Rem. Code 41.001 (Vernon 2008) to permit consideration of punitive 

damages. 
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IV. "NO-EVIDENCE" GROUNDS FOR THE MOTION  

FOR SUMMARY JUDGMENT 

Baxter Brinkmann also moves for summary judgment under Rule 166a(i) ("no-evidence") of 

the Texas Rules of Civil Procedure. The discovery period has ended making such motion ripe for 

determination. Specifically, Baxter Brinkmann is entitled to summary judgment regarding 

Defendants' baseless counterclaims and affirmative defenses as set forth below. 

A. 	No Evidence to Support Berthelot's Counterclaims Claims and Affirmative 
Defenses 4.  

1. No Evidence To Support Claim or Defense of Common Law Fraud.  

There is no evidence that (a) Baxter Brinkmann made a material misrepresentation to Berthelot, 

(b) Baxter Brinkmann made or knew that any alleged representation was false when made, (c) Baxter 

Brinkmann intended for Berthelot to rely on any alleged representation, (d) Berthelot justifiably relied 

on any alleged representation, (e) Berthelot suffered any damage (actual, mental anguish or emotional 

distress) proximately caused by any alleged representation, or (f) Baxter Brinkmann acted with malice 

seeking to cause or causing any alleged damage that would allow an award of punitive damages. 

2. No Evidence To Support Claim or Defense of Fraudulent Transfer.  

There is no evidence of a fraudulent transfer to present or future creditors under Section 

24.005, et. seq. of the Texas Business and Commerce Code. Specifically, there is no evidence that (a) 

Berthelot was a present creditor of Virginia Brinkmann at the time of the 1987 Settlement Agreement, 

or (b) the transfers that were a part of the 1987 Settlement Agreement occurred within a reasonable 

time after Berthelot became a creditor of Virginia Brinkmann. Moreover, there is no evidence that (c) 

Virginia Brinkman had actual intent to defraud Berthelot (or any other creditors), (d) the 1987 

4  MI counterclaims and affirmative defenses are addressed in this no-evidence motion for summary judgment. The 
elements attacked are specifically identified by the lettered parentheticals detailed in each of Sections A. 1. through 11. 
below, i.e., (a), (b), etc. 
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Settlement Agreement proximately caused any damages to Berthelot, or (e) Virginia Brinkmann did 

not receive reasonable equitable value for entering into the 1987 Settlement Agreement. 

3. No Evidence To Support Claim or Defense of Being a Bonafide Purchaser of Real 
Estate for Value Without Notice. 

There is no evidence that (a) the 1/2 Snyder Net Profits Interest is an "estate in land." Further, 

there is no evidence that (b) Berthelot acquired through the Sheriff's Bill of Sale to Personal Property 

in 1994 any interest other than a life estate interest in the 1/2 Snyder Net Profits Interest. Further, there 

is no evidence that (c) Berthelot was a bonafide purchaser of value, in good faith, and without 

constructive notice of ownership disputes between Baxter Brinkmann and Virginia Brinkmann 

concerning the 1/2  Snyder Net Profits Interest before the 1994 Sherriff's sale. Finally, there is no 

evidence that (d) the CBB Trust obtained any interest for the payment of value. 

4. No Evidence To Support Berthelot's Claim To Quiet Title.  

There is no evidence that (a) Berthelot owned anything more than a part of a now expired life 

estate interest in the Y2 Snyder Net Profits Interest, or (b) Berthelot's mirror image claim directly 

contrary to Baxter Brinkmann's claim for declaratory judgment relief has any merit. 

5. No Evidence To Support Laches Defense.  

There is no evidence that (a) Baxter Brinkmann unreasonably delayed asserting his legal or 

equitable rights, or (b) Berthelot made a good faith change of position to their detriment because of any 

claimed alleged delay. 

6. No Evidence To Support Claim or Defense of Economic Coercion And Duress.  

There is no evidence (a) of a threat or act by Baxter Brinkmann without legal justification, (b) 

of an action or threat by Baxter Brinkmann of such a character as to destroy Berthelot's free agency, 

(c) of a threat or act by Baxter Brinkmann that overcame the Berthelot's free will and caused them to 

do that which they would not otherwise have done and that which they were not legally bound to do, 
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(d) of an imminent restraint of Berthelot, or (e) Berthelnt's lack of present means of protection. 

Furthermore, there is no evidence that (0 Berthelot suffered financial distress, (g) Baxter Brinkmann 

was responsible for any claimed financial distress, or (g) Baxter Brinkmann acted with malice when 

asserting his rights. 

7. No Evidence To Support Estoppel Defense.  

There is no evidence that (a) Baxter Brinkmann made a misrepresentation to Berthelot, (b) that 

was believed by Berthelot, and (c) that Berthelot reasonably relied on. 

8. No Evidence To Support So-Called "Delayed Income" Doctrine Claim or Defense.  

There is no evidence to support the "delayed income" claim or defense because (a) Texas 

follows the Massachusetts Rule, Bergin, 315 S.W.2d at 948 (Tex. 1958) (precluding claims by life 

estate holders to funds not distributed during term of life estate), or (b) Texas codified such rule in the 

Uniform Principal and Income Act, Sections 116.001 et. seq. of the Texas Property Code (Sections 

116.101 and 116.102). Further, there is no evidence that this $15,621.12 of income (or any other 

unpaid income from part of the 1/2 Snyder Net Profits Interest) related to net profits declared due and 

declared for payment before August 13, 2006. 

9. No Evidence To Support Defense Under Section 13.001 of The Texas Property 
Code. 

There is no evidence that (a) the 1/2  Snyder Net Profits Interest is an "estate in land," Section 

13.001 of the Texas Property Code does not apply. Further, there is no evidence that (b) the Sheriff's 

1994 Bill of Sale to Personal Property conveyed to Berthelot any more than a life estate in the 'A 

Snyder Net Profits Interest. Finally, there is no evidence that (c) Berthelot did not have constructive 

notice of ownership disputes between Baxter Brinkmann and Virginia Brinkmann concerning the 'A 

Snyder Net Profits Interest before the 1994 Sherriff's sale, or (d)'the CBB Trust obtained any interest 

for value. 
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10. No Evidence To Support Defenses of The Louisiana Mineral Code/Texas  
Usufruct and Life Estate Law.  

There is no evidence that (a) the 1/2 Snyder Net Profits Interest is either a mineral interest or 

located in Texas. The Louisiana Mineral Code does not apply. In addition, there is no evidence that 

(b) the 1987 Settlement Agreement uses the term "usufruct" with regard to Virginia Brinkmann's 

reservation of a "life estate" in the 1/2 Snyder Net Profits Interest. Therefore, as both Louisiana and 

Texas law recognize life estates, there is no evidence to support Berthelot's defense. Finally, there is 

no evidence that (c) Texas law does not recognize usufructs. 

11. No Evidence of Damages.  

All of Berthelot's counterclaims fail individually and as a group because there is no evidence 

that (a) Berthelot, she, it, or they, sustained damages (actual, mental anguish or emotional distress) 

proximately caused by Baxter Brinkmann. In addition, all of Berthelot's claims, individually or as a 

group for punitive damages, fail because there is no evidence of (b) actual damages proximately 

caused by Baxter Brinkmann as to each claim where punitive damages are sought, (c) mental anguish 

or emotional distress damages proximately caused by Baxter Brinkmann as to each claim where 

punitive damages are sought, or (d) conduct that would support an award of punitive damages, i.e., no 

evidence of an act or omission of Baxter Brinkmann which when viewed objectively by Baxter 

Brinkrnann at the time of the occurrence involved (1) an extreme risk of potential injury to Berthelot, 

or (2) that Baxter Brinkmann had actual subjective awareness of the extreme risk but nevertheless 

proceeded anyway. 

V. UNCONTROVERTED FACTS AND SUMMARY JUDGMENT EVIDENCE  

The factual basis for Plaintiff's Motion for Summary Judgment is set forth in Plaintiff's 

Uncontroverted Statement of Facts attached as Exhibit "A" to Plaintiff s Appendix in Support of 

Plaintiff's Motion for Summary Judgment (the "Appendix" or "Appx."), which is being filed 
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contemporaneously with this motion and is incorporated herein by reference. Citations to the 

Appendix evidence consist of the Appendix identifying exhibit letter, followed by either (a) the 

witness's last name, followed by the deposition page:line, affidavit paragraph, and/or exhibit 

references for deposition or affidavit testimony (e.g., "Appx. B, Brinkmann Aff. 13, Ex. A"), or (b) the 

number of the request for admission admitted by Berthelot and/or exhibit references (e.g., "Appxs. E 

and F, Berthelot Admission No. 6, Ex. C"). The defined terms used herein are the same as set forth in 

Plaintiff s Uncontroverted Statement of Facts. 

VI. ARGUMENT AND AUTHORITIES  

A. 	Claims For Declaratory Relief — Declaration Of Baxter Brinkmann's Ownership 
Of The Snyder Net Profits Interest and All Proceeds Accruing Thereto On or 
After August 13, 2006.  

1. Declaratory Judgment Standard.  

The purpose of a declaratory judgment action is to establish existing rights, status, or other 

legal relationships. City of Garland v. Dallas Morning News, 22 S.W.3d 351, 357 (Tex. 2000). 

Declaratory relief in this case is appropriate because, after demand, no agreement could be reached. 

[Appx. B, Brinkmann Aff. ¶ 15, Ex. G; Appxs. E and F, Berthelot Admission No. 58.] A court 

declaration will resolve the controversy. See 28 U.S.C. § 2201 (U.S.C.A. 2007); Tex. Civ. Prac. & 

Rem. Code 37.001 et. seq. (Vernon 2007); Bonham State Bank v. Beadle, 907 S.W.2d 465, 467 (Tex. 

1995). 

2. Upon The Passing_ Of Virginia Brinkmann, Baxter Brinkmann Became The Full 
Owner Of The % Snyder Net Profits Interest.  

a. 	Baxter Brinkmann's Ripened Remainderman Interest.  

Through the express terms of the 1987 Settlement Agreement settling the R.R. Brinkmann 

Estate Litigation, Virginia Brinkmann conveyed to Baxter Brinkmann the 1/2  Snyder Net Profits 

Interest, while reserving to herself only a "life estate." [Appx. B, Brinkmann Aff. 1M 7, 8, Ex. D; 
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Appx. C, Berthelot Depo. 81:12-20; 108:23-109:1; Appx. D, Berthelot Depo. 81:21-82:24; Appxs. E 

and F, Berthelot Admission No. 10.] The 1987 Settlement Agreement unambiguously confirmed 

Baxter Brinkmann's remainderman interest in the 'A Snyder Net Profits Interest and that Virginia 

Brinkmami possessed only a life estate. [Id.] See e.g., Old Republic Ins. Co. v. Fuller, 919 S.W.2d 

726, 728 (Tex. App.—Texarkana 1996, writ ,  denied) ("A settlement agreement is a contract, and its 

construction is governed by legal principles applicable to contracts generally.") Baxter Brinkmann 

retained and never conveyed his remainderman interest in the 1/2  Snyder Net Profits Interest. [Appx. B, 

Brinkmann Aff. 8.] 

Virginia Brinkmann passed away August 13, 2006. [Appx. B, Brinkmann Aff. ¶ 14, Ex. E, 

Appxs. E and F, Berthelot Admission Nos. 49 and 50, Ex. F; Appx. C, Berthelot Depo. 72:16-19.] By 

defmition, upon the death of the person to whom a life estate is reserved (in this case, Virginia 

Brinkmann), the interest reverts to the remainderman (in this case, Baxter Brinkmann). [Appx. B, 

Brinkmann Aff. ¶IJ  8 and 14.] Black Law Dictionary, 5 th  Edition, p. 833 (1979) (a life estate is a "legal 

arrangement whereby the beneficiary (i.e., the life tenant) is entitled to the income from the property 

for his or her life. -  Thus, upon the death of the life tenant, the property will go to the holder of the 

remainder interest ...."). Thus, Baxter Brinkmann is entitled to declaratory relief confirming his 

ownership of the Y2 Snyder Net Profits Interest. 5  

b. 	1994 Sheriff's Sale of Virginia Brinkmann's Life Estate Interest Did Not 
Affect Baxter Brinkmann's Remainderman Interest.  

Berthelot's claim to any part of the 1/2 Snyder Net Profits Interest is admittedly limited to the 

extent of the interest owned by Virginia Brinkmann in 1994. [Appx. C, Berthelot Depo. 63:5-13; 65:5- 

5  While the 1987 Settlement Agreement refers to Virginia Brinkmann retaining a "life estate" in the 1/2  Snyder Net Profits 
Interest, even if the term "usufruct" had been used (it was not), such would not change the outcome. See Boggs v. Boggs, 
117 S. Ct. 1754, 1758 (1997) ("A lifetime usufruct is the rough equivalent of a common-law life estate." Citing La. Civ. 
Code Ann. Art. 535 (West 1980)); In re the Adjudication Of The Water Rights Of The Upper Guadalupe Segment Of The 
Guadalupe River Basin, 642 S.W.2d 438, 444 (Tex. 1982) (Under Texas law, a usufruct is a right to enjoy and receive 
profits during one's life from property that belongs to another). 
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14, Exs. 9, 9A, 10, 2E and 2G.] Berthelot argues entitlement through a February 1, 1994, Sheriff s Bill 

of Sale to Personal Property. [Appxs. E and F, Berthelot Admissions No. 30; Appx. C, Berthelot 

Depo. 17:5-20; 18:23-19:3.] Such argument lacks merit. 

First, the terms of the bill of sale itself are expressly limited to the interest that Virginia 

Brinkmann had on the date of sale in 1994, i.e., only a life estate interest. [Appx. C, Berthelot Depo. 

40:6-41:3, Ex. 2G.] 

Second, Section 34.045 of the Texas Civil Practices and Remedies Code provides that an 

officer, in this case the Sheriff, can only deliver "all right, title, interest, and claim that the defendant in 

execution [in this case Virginia Brinkmann] had in the property sold."  Tex. Civ. Prac. & Rem. Code § 

34.045(a) (Vernon 2006) (emphasis added). 

Third, the well-settled rule applicable to sales of personal property generally also provides that 

the purchaser cannot acquire a better title to the thing sold than the seller owned. See Dodge v. Littler, 

11 S.W. 331, 332 (Tex. 1889). 

Fourth, the terms of the February 1, 1994, Sheriff s Bill of Sale to Personal Property and the 

governing remedies code are consistent with the general rule of property law that a life tenant may not 

dispose of the corpus of the estate. See Hudspeth v. Hudspeth, 673 S.W.2d 248, 252 (Tex. App.—San 

Antonio 1984, writ ref d n.r.e.). 

Based on the above alone (or in combination with the discussion below), Baxter Brinkmann is 

entitled to summary judgment declaring that (a) as of August 13, 2006, Baxter Brinkmann's 

remainderman interest in the 1/2 Snyder Net Profits Interest ripened into full ownership to the exclusion 

of Berthelot, and (b) as of August 13, 2006, Berthelot had no right to claim, retain or obtain ownership 

in any part of the V2 Snyder Net Profit Interest or the proceeds to be paid pursuant to such ownership 

interest on or after August 13, 2006. 
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3. 	As The Owner Of The % Snyder Net Profits Interest, Baxter Brinkmann Is 
Entitled To All Funds Declared To Be Payable To Such Interest On Or After 
August 13, 2006.  

a. $72,757.32 In Suspended Funds — Net Profits Declared for Payment After 
August 13, 2006, From Operations After August 13, 2006.  

It is undisputed that WTG Gas Processing, L.P. is holding $72,757.32 in net profits belonging 

to the owner of the 1/2 Snyder Net Profits Interest that were declared due and for payment after August 

13, 2006, that accrued from operations after August 13, 2006. [Appx. G, Watkins Depo. 56:19-57:8; 

57:11-58:2, Exs. 3 and 205.] Therefore, upon validation of his claims for declaratory relief of 

ownership, Baxter Brinkmann is entitled to a declaratory order from the Court stating that he is entitled 

to receive this $72,757.32 from WTG Gas Processing, L.P. to the exclusion of Berthelot. 

b. $15,621.12 In Suspended Funds — Net Profits Declared for Payment After  
August 13, 2006, From Operations Prior to August 13, 2006.  

It is also undisputed that WTG Gas Processing, L.P. is holding $15,621.12 in net profits 

belonging to the owner of the Y2 Snyder Net Profits Interest that were declared due and for payment 

after August 13, 2006, that accrued from operations occurring prior to August 13, 2006. [Appx. G, 

Watkins Depo. 16:11-19; 58:6-59:8; 65:3-13, Exs. 3 and 205.] These funds also belong to Baxter 

Brinkmann. 

First, 50 years ago Texas adopted the Massachusetts Rule that precludes claims by life estate 

holders to funds not distributed during the term of life estate. See Bergin v. Bergin, 315 S.W.2d 943, 

948, 950 (Tex. 1958). The rationale for such rule is that otherwise: 

"[A] large number of life estates will inevitably involve complicated and difficult 
problems of accounting, which may run back years, and perhaps even reach into the 
propriety of the accounting methods of the corporation concerned." Id. at 950 
(Concurring Opinion). 
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Second, Texas codified the above through the adoption of the Uniform Principal and Income 

Act, Tex. Prop. Code §§ 116.101(d) and 116.102 (c) (Vernon 2008). Specifically, Sections 116.101(d) 

and 116.102(c) provide that: 

"116.101. When Right to Income Begins. 

* * * 

(d) An income interest ends on the day before an income beneficiary dies  or 
another terminating event occurs, or on the last day of a period during which 
there is no beneficiary to whom a trustee may distribute income. 

116.102. Apportionment of Receipts and Disbursements When Decedent 
Dies or Income Interest Begins 

* * * 

(c) An item of income or an obligation is due on the date the payer is required to 
make a payment. If a payment date is not stated, there is no due date for the 
purposes of this chapter. Distributions  to shareholders or other owners from an 
entity to which Section 116.151 applies are deemed to be due on the date 
fixed by the entity for determining who is entitled to receive the distribution 
or, if no date is fixed, on the declaration date for the distribution..."  Id. 
(Emphasis added.) 

Because both the due date and the declaration date for the above $15,621.12 in net profits were 

made AFTER the date Baxter Brinkmann's remainderman interest in the 1/2 Snyder Net Profits Interest 

ripened into full ownership, Baxter Brinkmann is entitled to such funds. Tex. Prop. Code §§ 

116.101(d) and 116.102 (c); See Bergin, 315 S.W.2d at 948, 950. It simply does not matter that the net 

profits were derived from operations occurring prior to August 13, 2006, given applicable Texas law 

controlling such distributions. Id. 

Therefore, upon validation of his claims for declaratory relief of ownership, Baxter Brinkmann 

is also entitled to a declaratory order from the Court stating that he is entitled to receive this additional 

$15,621.12 from WTG Gas Processing, L.P. to the exclusion of Berthelot. 
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c. 	$25,417.71 In Funds Improperly Retained By Berthelot — Net Profits Paid  
Berthelot After August 13, 2006, From Operations after to August 13, 2006.  

It is also undisputed that WTG Gas Processing, L.P. paid Berthelot $25,417.71in net profits 

belonging to the owner of the 1/2 Snyder Net Profits Interest that were declared due and for payment 

after August 13, 2006 (such accruing from operations occurring after August 13, 2006). [Appx. G, 

Watkins Depo. 8:11-9:8; 50:6-17; 50:22-52:11; 52:24-53:16; 53:21-54:3; 54:5-56:3, Exs. 2 and 204.] 

Berthelot failed and refused and continues to fail and refuse to return such monies to the rightful 

owner, Baxter Brinkmann. Therefore, upon validation of his claims for declaratory relief of 

ownership, Baxter Brinkmann is entitled to a declaratory order from the Court ordering Berthelot, 

jointly and severally, to return and pay to Baxter Brinkmann $25,417.71. 

4. 	Baxter Brinkman's Entitlement To Attorneys' Fees And Costs Under The Texas  
Declaratory Judgment Act.  

It is undisputed that Baxter Brinkmann has incurred and will incur at least $60,417.68 in 

reasonable and necessary attorneys' fees (plus additional court costs) in asserting his request for 

declaratory judgment relief. [Appx. I, Brown Aff. Tl[ 9 and 14.] In addition, it is undisputed that 

Baxter Brinkmann will incur an additional $25,000.00, $15,000.00, and $10,000.00, respectively if 

Berthelot appeals to the Dallas Court of Appeals, if writ is requested from the Texas Supreme Court, 

and if writ is granted by the Texas Supreme Court. [Appx. I, Brown Aff. ¶ 15.] 

Section 37.009 of the Texas Civil Practices and Remedies Code provides that Baxter 

Brinkmann is entitled to recover judgment for all equitable and just amounts of the attorneys' fees and 

court costs he incurred or will incur on any appeal of this matter. Tex. Civ. Prac. & Rem. Code § 

37.009 (Vernon 2008). All conditions precedent to such recovery have been met by Baxter Brinkmann 

or waived by Berthelot. 
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Given the amounts set forth above and the results obtained, Baxter Brinkrnann is entitled to a 

judgment of the attorneys' fees amounts set forth above against Berthelot, jointly and severally, as well 

as all costs of court incurred in this action. Id. 

B. 	Berthelot's Counterclaims and Affirmative Defenses Fail as a Matter of Fact and  
Law. (Both Traditional and No Evidence Motion For Summary Judgment).  

Each of Defendants' counterclaims and affirmative defenses fail as there is no evidence to 

support the elements of those counterclaims and defenses and, in fact, the uncontroverted evidence 

established such counterclaims and defenses should be dismissed as a matter of undisputed fact and 

law. 

1. 	No Claim or Defense of Common Law Fraud.  

To succeed on this claim or defense, Berthelot must provide competent evidence to support 

each element of common law fraud, namely that Baxter Brinkmann: (a) made a material 

representation that was false when made; (b) when the representation was made, he knew it was false 

or made it recklessly as a positive assertion without any knowledge of its truth; (c) he made the 

representation with the intent that Berthelot should act upon it; (d) Berthelot actually and justifiably 

relied on the representation; and (e) Berthelot thereby suffered injury. See Ernest Young, L.L.P. v. 

Pac. Mut. Life Ins. Co., 51 S.W.3d 573, 577 (Tex. 2001). "For a promise of future performance to be 

the basis of actionable fraud, it must have been false at the time it was made." Schindler v. Austwell 

Farmers Coop., 841 S.W.2d 853, 854 (Tex. 1992). 

No evidence supports any of the five elements (a) through (e) set forth above that are necessary 

to establish a claim or defense of fraud or fraud by Baxter Brinkmann (or Virginia Brinkmann for that 

matter) against Berthelot. Moreover, there is no evidence of (f) malice or actual damages allowing a 

punitive damage award. Thus, Berthelot's fraud claim and defense fails. 
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The uncontroverted evidence also establishes that since no representation was ever made by 

Baxter Brinkmann (or Virginia Brinkmann for that matter) to Berthelot (or anyone else), no fraud 

occurred as a matter of law. 

Specifically, the 1987 Settlement Agreement confirms that Baxter Brinkmann's remainderman 

interest in the' 1/2 Snyder Net Profits Interest, while reserving a life estate in such interest to Virginia 

Brinkmann. [Appx. B, Brinkmann Aff. ¶117  and 8; Appx. D, Berthelot Depo. 81:21-82:241 The 1987 

Settlement Agreement was an arms length agreement negotiated by opposing counsel that settled 

issues and disputes raised in the R.R. Brinkmann Estate Litigation. [Appx. B, Brinkmann Aff. 

8-131 Further, Baxter Brinkmann and Berthelot had NO DEALINGS and NEVER 

COMMUNICATED prior to the filing of this lawsuit last year. [Appx. D, Berthelot Depo. 110:9-13; 

Appx C., Berthelot Depo. 11:5-8.]. Neither Baxter Brinkman (nor Virginia Brinkmann for that 

matter) made any representation to Berthelot concerning the Snyder Net Profits Interest, the R.R. 

Brinkmann Estate Litigation, or the 1987 Settlement Agreement. [Appx. C, Berthelot Depo. 11:5-8; 

47:12-15; Appx. D, Berthelot Depo. 33:15-20; 34:21-35:2; 54:6-18; 85:11-20; 94:15-17; 110:9-131. 

In fact, the 1987 Settlement Agreement was entered into over four (4) years before Berthelot even had 

an affirmative claim against Virginia Brinkmann and over six (6) years before Berthelot obtained any 

alleged right to seek to execute on the assets of Virginia Brinkmann. [Appx. B, Brinkmann Aff. ¶ 9.] 

Without any representation communicated by Baxter Brinkmann (or Virginia Brinkmann) to 

Berthelot, the uncontroverted evidence demonstrates (a) no material misrepresentation to Baxter 

Brinkmann to Berthelot, (b) no representation Baxter Brinkmann knew was false when made, (c) 

Baxter Brinkmann did not intend for Berthelot to rely on any alleged representation (or anything else), 

(d) Berthelot did not justifiably rely on any alleged representation, (e) Berthelot suffered no damages 

(actual, mental anguish or emotional distress) proximately caused by any alleged representation, and 
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(f) no malice of Brinkmann. See Ernest Young, L.L.P., 51 S.W.3d at 577; Schindler, 841 S.W.2d at 

854. Berthelot's fraud claim and defense fails. 

2. 	No Claim or Defense of Fraudulent Transfer.  

Section 24.005 of the Texas Business & Commerce Code provides that: 

"(a) A transfer made or obligation incurred by a debtor is fraudulent as to 
a creditor, whether the creditor's claim arose before or within a 
reasonable time after the transfer was made or the obligation was 
incurred, if the debtor made the transfer or incurred the obligation: 

(1) with actual intent to hinder, delay, or defraud any creditor of the 
debtor; or 

(2) without receiving a reasonably equivalent value  in exchange for the 
transfer or obligation, and the debtor: 

(A) was engaged or was about to engage in a business or a 
transaction for which the remaining assets of the debtor were 
unreasonably small in relation to the business or transaction; or 

(B) intended•to incur, or believed or reasonably should have 
believed that the debtor would incur, debts beyond the debtor's 
ability to pay as they became due." Tex. Bus. & Comm. Code 
§ 24.005 (a) (Vernon 2008) (emphasis added). 

In addition, Section 24.009(a) states that: 

A transfer or obligation is not voidable  under Section 24.005(a)(1) of 
this code against a person who took in good faith and for a reasonably 
equivalent value  or against any subsequent transferee or obligee. Tex. 
Bus. & Comm. Code § 24.009(a) (Vernon 2008) (emphasis added). 

Finally, Section 24.010(a) provides a statute of repose, such that claims under Section 24.005(a)(1) 

and (2) are "extinguished"  unless the action is brought" within four years  after the transfer was made 

or the obligation was incurred." Tex. Bus. & Comm. Code § 24.010(a)(1) and (2) (Vernon 2008) 

(emphasis added). 

No evidence supports the elements - necessary to establish a claim or defense of a fraudulent 

transfer as to present or future creditors by Berthelot against Baxter Brinkmann (or Virginia 
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Brinkmann for that matter). Specifically, there is no evidence that (a) Berthelot was a present creditor 

when the 1987 Settlement Agreement was entered into by Virginia Brinkmann, (b) Berthelot became a 

creditor within a reasonable time of the 1987 Settlement Agreement, (c) Virginia Brinkmann had 

actual intent to defraud any creditors, (d) Berthelot suffered any damages from the 1987 Settlement 

Agreement, or (e) Virginia Brinkmann did not receive reasonable equivalent value for entering into the 

1987 Settlement Agreement. 

Further, the uncontroverted evidence establishes no such claim or defense exists. First, 

Berthelot was not a present creditor  of Virginia Brinkmann at the time of the 1987 Settlement 

Agreement [Appx. B, Brinkmann Aff. 1119 and 12; Appx. H, Brinkmann Depo. 28:16-28:18; Appx. C, 

Berthelot Depo. 38:25-39:7; Appx. D, Brinkmann Depo. 20:11-24.] 

Second, as a matter of law, the transfers that were a part of the 1987 Settlement Agreement did 

not occur within a reasonable time after Berthelot became a creditor of Virginia Brinkmann. The 

language of Section 24.005(a) contemplates a claim that existed "before" or "within a reasonable time 

after the transfer was made." Tex. Bus. & Comm. Code § 24.005(a). The evidence however is 

uncontroverted that Berthelot's claim neither pre-existed nor came into existence shortly after the 

transfer. Instead, C. Berthelot's status as a creditor occurred only in August of 1993, over six (6) years 

after the 1987 Settlement Agreement. [Appx. C, Berthelot Depo. 38:25-39:7; Appx. D, Berthelot 

Depo. 20:11-24.] Such a 6 year period is not a "reasonable time." See Tex. Bus. & Comm. Code § 

24.010(a); Williams V. Peiformance Diesel, Inc., No. 14-00-00063-CV; 2002 WL 596414 * 4 (Tex. 

App.—Houston [14th Dist.] April 18, 2002, no writ) (because the statute itself imposes a four-year 

statute of response on the filing of lawsuits, "[a] claim that does not even arise until after the running 

of the statute of repose most certainly does not arise within a reasonable time under the statute.") 

Third, the evidence is uncontroverted that Virginia Brinkmann had no intent to defraud any 

creditors. To the contrary, Virginia Brinkmann had no and did not plan to have creditors when the 
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1987 Settlement Agreement was executed. [Appx. B, Brinkmann Aff. ¶118-13.] Berthelot is not aware 

of the existence of any Virginia Brinkmann creditors, instead stating that Virginia Brinkmann timely 

"paid all of her bills." [Appx. D, Berthelot Depo. 40:7-11; 30:1-4; 30:16-18; 106:21-23; 107:5-10; 

Appx. C, Berthelot Depo. 39:23-40:6.] The 1987 Settlement Agreement was an arms length agreement 

negotiated by opposing counsel that settled issues raised in litigation between Baxter Brinkmann and 

Virginia Brinkmann. [Appx. B, Brinkmann Aff. ¶ 9; Appx. D, Berthelot Depo. 70:17-23; 72:3-22; 

72:23-73:2; 108:8-12.] Finally, Berthelot ADMITS she does not claim that Virginia Brinkmann 

entered into a scheme to defraud creditors. [Appx. D, Berthelot Depo. 109:6-14.] 

Moreover, other than the fact that Baxter is Virginia Brinkmann's son, the evidence is 

uncontroverted that no badges of fraud exist under Section 24.005(b). [Appx. B, Brinkmann Aff. 1119- 

13.] See G.M. Houser, Inc. v. Rodgers, 204 S.W.3d 836, 843 (Tex. App.—Dallas 2006, no writ) 

(being an insider alone is not sufficient to support a fraudulent transfer claim without other so-called 

badges of fraud). 

Even more, Virginia Brinkmarm after the 1987 Settlement Agreement did not retain Baxter 

Brinkmann's remainderman interest, the transfer was not concealed as the 1987 Settlement Agreement 

was filed of record, Virginia Brinkmann had not been sued or threatened by suit before the transfer, the 

transfer was not substantially all of Virginia Brinkmann's 'assets, Virginia Brinkmann did not go into 

hiding, and Virginia Brinkmann received reasonable equivalent value. [Id.] 

Fourth, it is undisputed that Baxter Brinkmann took the 1/2 Snyder Net Profits Interest in good 

faith and gave up reasonably equivalent value to Virginia Brinkmann by entering into the 1987 

Settlement Agreement. [Appx. B, Brinkmann Aff. ¶11  9-12.] As such, Berthelot's claim and defense is 

barred under Tex. Bus. & Comm. Code § 24.009(a) ("A transfer or obligation is not voidable under 

Section 24.005(a)(i) of this code against a person who took in good faith and for reasonable equivalent 

value."). 
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Fifth and finally, given that Berthelot asserted these claims approximately 20 years after 

Virginia Brinkmann and Baxter Brinkmann entered into the 1987 Settlement Agreement, the claims 

are long ago barred by the statute of repose expressly set forth under Section 24.010(a). Tex. Bus. & 

Comm. Code § 24.010(a) (claims are "extinguished" unless made within 4 years after the transfers); 

see Duran v. Henderson; No. 06-01-00053-CV, slip op. at 7, 2002 WL 255536, at *3 (Tex. App.— 

Texarkana Feb. 22, 2002, no pet. h.) (explaining that Section 24.010 is in nature of statute of repose). 

3. 	No Claim or Defense of Being a Bonaficle Purchaser of Real Estate for Value 
Without Notice.  

To succeed on this claim or defense, Berthelot must establish that the 1994 Sheriff s Bill of 

Sale to Personal Property conveyed both the remainderman and life estate interests in the part of the 'A 

Snyder Net Profits Interest in dispute, not just a life estate, the 1/2 Snyder Net Profits Interest is real 

property, not personal property, and Berthelot was a so-called bonafide purchaser for value, in good 

faith, and without notice of Baxter Brinkman's claim. Berthelot cannot provide any of the above. 

No evidence supports Berthelot's claim or defense that (a) the 1994 Sheriff s Bill of Sale to 

Personal Property sought to convey anything other than Virginia Brinkmann's life estate interest, (b) 

the 1/2 Snyder Net Profits Interest is real property, (c) Berthelot was a bonafide purchaser without 

notice, or (d) CBB Trust obtained any interest for the payment of value. 

To the contrary, the uncontroverted evidence established beyond doubt that Berthelot's 

bonafide purchaser claim fails for at least the following reasons; First, as discussed above, the 

"Sheriff s Bill of Sale to Personal Property" did not and could not have conveyed anything other than a 

life estate interest because (1) the express terms of the Sheriff s bill of sale itself are expressly limited 

to the interest that Virginia Brinkmann had on the date of sale in 1994, i.e., only a life estate interest, 
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[Appx. C, Berthelot Depo. 40:6-41:3, Ex. 2G.] 6  Moreover, Section 34.0045 of the Texas Civil Practice 

and Remedies Code provides that an officer, in this case the Sheriff, can only deliver "all right, title, 

interest, and claim that the defendant in execution [in this case Virginia Brinkmann] had in the 

property sold,"  Tex. Civ. Prac. & Rem. Code § 34.045(a) (Vernon 2006) (emphasis added). Also, a 

well-settled elementary rule applicable to sales of personal property generally provides that the 

purchaser cannot acquire a better title to the thing sold than the seller owned and that equity will not 

afford protection to an otherwise innocent purchaser. See Dodge v. Littler, 11 S.W. 331, 332 (Tex. 

1889). 7  

Second, the 1/2 Snyder Net Profits Interest is a contract right to be paid a certain portion of net 

profits. [Appx. G, Watkins Depo. 48:18-49:6; Appx. B, Brinkrnann Aff. ¶ 3, Exs. A and B;. Appx. H, 

Brinkmann Depo. 16:23-17:22.] The Snyder Net Profits Interest is no more than an "accounting 

calculation of profit." [Appx. G, Watkins Depo. 48:12-14.]. The Snyder Net Profit Interest owners do 

not own  the Snyder Gasoline Plant, WTG Gas does. [Appx. G, Watkins Depo. 44:11-45:12; 46:4-13; 

46:19-47:2.] 

The Texas Supreme Court and the U.S. Supreme Court definitively held that such net profit 

contracts are personal property interests, not interests in real property. See San Antonio Area 

Foundation v. Lang, 35 S.W.3d 636, 640 (Tex. 2000); LeBus v. LeBus, 269 S.W.2d 506, 511 (Tex. 

Civ. App. 1954, writ ref d n.r.e.); Helvering v. O'Donnell, 58 S.Ct. 619, 620 (1938) ("The agreement 

to pay respondent one-third of the net profits derived from the development and operation of the 

properties was a personal covenant and did not purport to grant respondent an interest in the properties 

6  The Sheriff's Bill of Sale to Personal Property states that "Sheriff.  . . do bargain, sell and deliver unto the said Caroline 
Berthelot, Trustee all right, title, and interest which the said Virginia Brinkmann had on the 1st day of February. A.D.  
1994." [Appx C, Berthelot Depo. Ex 2G (emphasis added).] 
7  The terms of the February 1, 1994, Sheriff's Bill of Sale to Personal Property and the governing remedies code and 
authorities governing above are also consistent with the general mle of property law that a life tenant may not dispose of the 
corpus of the estate. See Hudspeth v. Hudspeth, 673 S.W.2d 248, 252 (Tex. App.—San Antonio 1984, writ ref d n.r.e.). 
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themselves."). Lest there be any doubt, the Sheriff s bill of sale is accurately and descriptively titled 

"Sheriff s Bill of Sale To Personal Property."  [(Emphasis Added)]. 8 9  

Third, Berthelot had constructive notice of ownership disputes between Baxter Brinkmann and 

Virginia Brinkmann concerning all property of the R.R. Brinkmann estate, including the Snyder Net 

Profits Interest long before the 1994 Sheriff s sale. [Appx. D, Berthelot Depo. 37:9-14; 38:12-39:8, 

40:14-41:1.] Moreover, the CBB Trust did not obtain any alleged interest by purchase for value, but 

instead was allegedly gifted some interest by C. Berthelot in 2002. [Appx. D, Berthelot Depo. 95:17- 

24; 97:4-11; 99:15-18; 100:1-5; 100:14-19; 100:24-101:10.] Thus, under no argument can Berthelot 

be considered a bonafide purchaser for value in any event. 

4. 	Baxter Brinkmann's Ownership Of The Y2 Snyder Net Profits Interest Precludes  
Berthelot's Claim To Quiet Title.  

As discussed in specific detail in Section VI. A. above, as well as these other parts of Section 

VI. B. demonstrating Baxter Brinkmann's entitlement to summary judgment, the undisputed facts and 

applicable law establish that Baxter Brinkmann is entitled to the declaratory relief he seeks confirming 

that as of August 13, 2006, Baxter Brinkmann's remainderman interest in the 1/2 Snyder Net Profits 

Interest ripened into full ownership to the exclusion of Berthelot, and that as of August 13, 2006, 

Berthelot had no right to claim, retain or obtain ownership in that part of the 1/2  Snyder Net Profit 

Apparently, Bertheloi argues that because certain documents were recorded by persons other than Baxter Brinlanann that 
somehow an obligation or requirement was created that Baxter Brinkmann record future personal property agreements. 
Such is not the law. See Dodge v. Little, 11 S.W. 331, 332 (Tex. 1889) (if personal property registration laws at the time of 
the conveyance do not require recording to make it valid against subsequent purchasers for value without notice, then one 
cannot claim to be a bona fide purchaser of value of personal property); Tompkins v. Creighton-McShane Oil Co., 143 S.W. 
306, 310 (Tex. Civ. App. 1911) (same). 
9  Moreover, even if the Y2 Snyder Net Profits Interest was real property (it is not), Sections 5.001 and 5.023 of the Texas 
Property Code expressly provide that no fee simple conveyance occurs when the conveyance itself is limited by words or 
operation of law. See Tex. Prop. Code Ann. § 5.001(a) (Vernon 2007) ("the estate is limited by express words or unless a 
lesser estate is conveyed or devised by construction or operation of law."); Tex. Prop. Code Ann. § 5.023(a) (Vernon 2007) 
("Unless the conveyance expressly provides otherwise ...."). Because the Sheriff's bill of sale itself is expressly limited by 
terms and by law to the interest that Virginia Brinkmann had on the date of the.1994 sale, i.e., a life estate, See Tex. Civ. 
Prac. & Rem. Code § 34.045(a), the result does not effect Baxter Brinlanann's remainderman interest even if the '4 Snyder 
Net Profits Interest is considered real property. 
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Interest or the proceeds declared payable to such ownership interest on or after August 13, 2006. 

There is no evidence to the contrary. 

Simply put, because Baxter Brinkmann's request for declaratory relief necessarily precludes 

Berthelot's mirror image claim to quiet title, Berthelot's suit to quiet title fails as a matter of fact and 

law. See Max Duncan Family Investments, Ltd. v. NTFN Inc., No. 05-07-00430-CV, 2008 WL 

3906394 *6 (Tex. App.—Dallas, August 26, 2008, n.w.h.) (mirror image claim precluded). 

5. 	No Laches.  

Two essential elements of laches are (a) an unreasonable delay by one having legal or equitable 

rights in asserting them; and (b) a good faith change of position by another to his detriment because of 

the delay. See City of Fort Worth v. Johnson, 388 S.W.2d 400, 403 (Tex. 1964). The defense is only 

available in extraordinary cases. See Brink v. Fidelity Bank of Fort Worth, 966 S.W.2d 684, 684 (Tex. 

App.—Fort Worth 1998, no writ). 

There is no evidence to support Berthelot's estoppel defense. There is no evidence to support 

the two laches elements (a) and (b) set forth above. 

Further, the evidence is uncontroverted that the extraordinary doctrine of laches does not apply. 

First, Baxter Brinlanann did not unreasonably delay asserting his legal or equitable rights. Baxter 

Brinkmann notified WTG Gas Processing, L.P. and Berthelot of his right to possession within six 

months  of the passing of Virginia Brinkmann. After discussions between Berthelot and her counsel, 

and after WTG Gas Processing, L.P. suspended distributions to either Berthelot or Baxter Brinkmann 

because of the dispute, this lawsuit was filed. [Appx. B, Brinkmann Aft; I 15; Appx. D, Berthelot 

Depo. 85:25-86:16; Appx. G, Watkins Depo. 63:11-64:20, Exs. 5, 206, 207, 208 and 209; Appxs. E 

and F, Berthelot Admission No. 58; Appx. D, Berthelot Depo. 8:14-18.] 

Baxter Brinkmann had no obligation to take any action until his ownership interest became 

possessory. See Hensley v. Conway, 29 S.W.2d 416, 417-18 (Tex. Civ. App.—Eastland 1930, no writ) 
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(rejecting the possibility of a remainderman's interest being lost during the term of the life tenancy 

because the remainderman does not have a possessory interest). 10  The Sheriff s sale only conveyed at 

most Virginia Brinkmann's life estate in the 1/2 Snyder Net Profits Interest. As such, Baxter 

Brinkmann had no reason to contest the Sheriff s sale. 

Only after the passing of Virginia Brinkmann did the right to possess the 1/2  Snyder Net Profits 

Interest ripen. By waiting until he obtained a possessory interest, Baxter Brinkmann did not waive his 

right to possession. See Hensley, 29 S.W.2d at 417-18. 

Second, Berthelot did not make a good faith change of position to their detriment because of 

any claimed alleged delay. [See Appx. D, Berthelot Depo. 86:17-87:5; 88:7-89:1; 90:5-91:2.] Given 

the above, the lathes defense fails. 

6. 	No Claim Of Economic Coercion And Duress.  

There can be no economic coercion or duress without the following: (a) a threat or action taken 

without legal justification; (b) the action nor threat was of such a character as to destroy the other 

party's free agency; (c) the threat or action overcame the opposing party's free will and caused it to do 

that which it would not otherwise have done and that which it was not legally bound to do; (d) the 

restraint was imminent; and (e) the opposing party had no present means of protection. See HRN, Inc. 

v. Shell Oil Co., 102 S.W.3d 205, 215-16 (Tex. App.—Houston [14 th  Dist.] 203, rev'd on other 

grounds, 144 S.W.3d 449 (Tex. 2004); Chapman Children's Trust v. Porter & Hedges, L.L.P., 32 

S.W.3d 429, 443 (Tex. App.—Houston [14 th  Dist.] 2000, pet. denied). Furthermore, and as element 

(f), economic duress may be claimed only when the party against whom it is claimed was responsible 

for the claimant's financial distress. See HRN, Inc., 102 S.W.3d at 216; Deer Creek Ltd. v. North Am. 

Mortgage Co., 792 S.W.2d 198, 203 (Tex. App.—Dallas 1990, no writ). 

10 Similarly, limitations do not accrue against a remainderman's interest while the life tenant remains alive because the 
remaindennan does not have a possessory interest. See Hensley, 29 S.W.2d at 417-18. 
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• 
Berthelot can submit no evidence to support any of the six elements (a) through (f) of economic 

coercion and duress set forth above. 

Moreover, the uncontroverted evidence precludes Berthelot's claim and defense. First, and 

fundamentally, Baxter Brinkmann's assertion of his claim to the Yz Snyder Net Profits Interest by letter 

to WTG Gas Processing, L.P., and then by filing of this lawsuit was not a threat as a matter of law. 

See Matthews v. Matthews, 725 S.W.2d 275, 279 (Tex. App.—Houston [1 st  Dist.] 1986, writ ref d 

n.r.e.) (threatening to do what a person has a legal right to do cannot form basis of duress). Baxter 

Brinkrnann and Berthelot otherwise did not communicate [Appx. D, Berthelot Depo. 85:11-20; 94:15- 

17; Appx. C, Berthelot Depo. 11:5-8.] Thus, no claim could exist because without a threat, all the 

other elements fail as well. 

Second, the evidence is uncontroverted that Berthelot had a means to protect herself, retained 

her free will to act, and that there was no imminent restraint. No proof is greater than Berthelot's 

representation by counsel in this lawsuit contesting ownership of the 1/2 Snyder Net Profits Interest and 

that Berthelot did not agree to stipulate to Baxter Brinlmrann's claims. [Appx. B, Brinkmann Aff. 

15; Appxs. E and F, Berthelot Admission No. 58.] See Matthews, 725 S.W.2d at 278-79 ("Where a 

demand made is wrongful or unlawful, and it is necessary for the party making such demand to resort 

to the courts to enforce same, there is no duress, for the one upon whom demand is made has adequate 

means of protection, and there is no imminent restraint.") (quoting Dale v. Simon, 267 S.W. 467, 470 

(Tex. Comm'n. App. 1924, judgm't adopted); State Nat'l Bank of El Paso v. Farah Mfg. Co., 678 

S.W.2d 661, 684 (Tex. App.—El Paso 1984, writ dism'd by agr.)). 

Third, and as detailed above in Section VI. A., Baxter Brinkmann owns the 'A Snyder Net 

Profits Interest and all funds accruing to that interest on or after August 13, 2006, and had a good faith 

basis to assert such claim based on the express terms of the 1987 Settlement Agreement. [Appx. B, 
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Brinkmann Aff. 111 7-15.] As such, no claim of economic coercion or duress could exist. See 

Matthews, 725 S.W.2d at 278-79. 

Fourth, Baxter Brinkmann did not request a fund payment suspension and did not control WTG 

Gas Processing, L.P.'s decision on when and whether to distribute or suspend funds accruing to the 1/2 

Snyder Net Profits Interest. That was the decision of Rick Watkins at WTG Gas Processing, L.P. 

[Appx. C, Berthelot Depo. 72:25-73:4; Appx. D, Berthelot Depo. 10922-110:8; Appx. G, Watkins 

Depo. 26:3-23; 29:18-30:24; 61:8-63:10; 65:17-22; 66:6-20; 69:5-15; 30:10-24.] Thus, to the extent a 

financial impact was felt, it was not caused by Baxter Brinkmann. See HRN, Inc., 102 S.W.3d at 216. 

Fifth, Berthelot suffered no financial distress (actual, mental anguish or emotion distress) 

caused by Baxter Brinkmann asserting his claims to the 1/2 Snyder Net Profits Interest. [Appx. D, 

Berthelot Depo. 88:7-89:1; 90:5-91:2; 92:5-9; 92:20-93:20; 94:4-14; 111:13-112:8; 114:5-8; 95:9-13.] 

For any or all of the above reasons, Berthelot's claim or defense fails. 

7. 	No Estoppel.  

Three essential elements of estoppel are (a) a representation made to the promise; (b) the 

promisee's belief in that promise; and (c) the promisee's reliance on the promise. See Stallman, 9 

S.W.3d at 246; Ship, 923 S.W.2d at 102. Essential to the creation of an estoppel is that the 

misrepresentation be communicated to, believed, and relief on by the innocent party. See Storms v. 

Tuck, 579 S.W.2d 447, 452 (Tex. 1979). The elements apply at the time the communication is made. 

See Holden, 929 S.W.2d at 131. 

There is no evidence to support any of the three elements (a) through (c) set forth above. 

Further, the uncontroverted evidence establishes that since no representation was ever made by 

Baxter Brinkmann (or Virginia Brinkmann for that matter) to Berthelot (or anyone else), no estoppel 

could occur. Baxter Brinkmann and Berthelot had NO DEALINGS and NEVER 

COMMUNICATED prior to the filing of this lawsuit last year. [Appx. B, Brinkmann Aff. In 8-13; 
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Appx. D, Berthelot Depo. 85:11-20; 94:15-17; 110:9-13; Appx. C, Berthelot Depo. 11:5-8; 24:9-22; 

26:16-19.] Neither Baxter Brinkmann (nor Virginia Brinkmann for that matter) made any 

representation to Berthelot concerning the 1/2 Snyder Net Profits Interest, the R.R. Brinkmann Estate 

Litigation, or the 1987 Settlement Agreement. [Appx. D, Berthelot Depo. 85:11-20; 94:15-17; 110:9- 

13; Appx. C, Berthelot Depo. 11:5-8; 24:9-22; 26:16-19] In fact, the 1987 Settlement Agreement was 

entered into over four (4) years before Berthelot even had an affirmative claim against Virginia 

Brinkmann and over six (6) years before Berthelot obtained any alleged right to seek to execute on the 

assets of Virginia Brinkmann. [Appx. B, Brinkmann Aff, ¶ 9.] Without the essential elements of an 

estoppel — a misrepresentation communicated to, believed, and relied on by an innocent party — no 

defense exists. See Storms, 579 S.W.2d at 452. 

The uncontroverted evidence demonstrates (1) no representation made by Baxter Brinkmann to 

Berthelot; (2) the lack of Berthelot's belief in an alleged promise; and (3) Berthelot's lack of reliance 

on any alleged promise. See Stallman, 9 S.W.3d at 246; Shipp, 923 S.W.2d at 102; Storms, 579 

S.W.2d at 452. Berthelot's estoppel defense fails. 

8. 	So-Called "Delayed Income" Doctrine Claim or Defense Fails As A Matter Of 
Fact And Law.  

Contrary to Berthelot's claim and defense of what they called the "delayed income" doctrine 

citing San Antonio Loan & Trust Co. v. Hamilton, 283 S.W.2d 19 (Tex. 1955), such does not exist 

and/or does not exist under the facts of this case. 

As discussed in Section VI. A. (3)(c) above, $15,621.12 of income held by WTG Gas 

Processing, L.P. was declared due and declared for payment after August 13, 2006, but related to net 

profits occurring prior to August 13, 2006. [Appx. G, Watkins Depo. 16:11-19; 58:6-59:8; 65:3-13, 

Exs. 3 and 205.1 These amounts are due Baxter Brinkmann as a matter of fact and law under either (a) 

the application of either the Massachusetts Rule, Bergin, 315 S.W.2d at 948, 950 (precluding claims by 
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life estate holders to funds not distributed during term of life estate), or (b) Texas's codification of the 

Uniform Principal and Income Act, Sections 116.001 et. seq. of the Texas Property Code (Sections 

116.101 and 116.102). See full discussions in VI. A. (3)(c) above. 

Moreover, Berthelot's so-called "delayed income" doctrine does not exist or fails for a least 

three reasons. First, to the extent such doctrine ever applied to funds not declared for payment until 

after a life state terminated (it did not), such a holding was clarified or overruled three years later by 

the Texas Supreme Court case of Bergin, 315 S.W.2d at 948, 950. 

Second, to the extent such doctrine ever applied to funds not declared for payment until after a 

life estate terminated (it did not), such was overruled when Texas adopted Sections 116.101 and 

116.102 of the Texas Uniform Principal and Income Act cited in Section VI. A. above. 

Third, the so-called "delayed income" doctrine Berthelot claims is set forth in Hamilton, 283 

S.W.2d 19 does not exist. Hamilton, unlike the present case, concerned amounts already paid to the 

trustee of the life estate holder during the existence of the life estate.  Hamilton does NOT involve 

amounts not declared for payment until after the life estate terminated. Id. at 21 and 27. Thus, the case 

of Hamilton has no application to this dispute. 

9. 	No Defense Under Section 13.001 of The Texas Property Code.  

Section 13.001 of the Texas Property Code by its terms applies only to real property. Tex. 

Prop. Code Ann. 13.001 (Vernon 2008) ("A conveyance of real property . . . ."). As discussed in great 

detail above, (a) the evidence is uncontroverted that the 1/4 Snyder Net Profits Interest is a personal 

property contract right to be paid a certain portion of net profits, not an "estate in land." [Appx. G, 

Watkins Depo. 48:18-49:6; 49:12-14; 44:11-45:12; Appx. B, Brinkmann Aff I 3, Exs. A and B; Appx. 

H, Brinkmarm Depo. 16:23-17:22.] See San Antonio Area Foundation, 35 S.W.3d at 640 (Tex. 2000); 

LeBus, 269 S.W.2d at 511; Helvering, 58 S. Ct. at 620. Again the Sheriff's bill of sale itself is 

accurately and descriptively titled "Sheriff's Bill of Sale To Personal Property."  (Emphasis Added). 
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There is no evidence that (a) the interest in dispute is real property. Thus, Section 13.001's recording 

requirements do not apply. 

In any event, and also as discussed above, (b) Berthelot was never conveyed Baxter 

Brinkmann's remainderman interest. Section § 34.045(a) of the Texas Civil Practices and Remedies 

Code specifically limits the interest transferred through a Sheriff s sale to the interest actually owned 

by former owner on the date of the sale, i.e., in this case Virginia Brinkmann's life estate. The 

Sheriffs Bill of Sale to Personal Property is so limited by its express terms as well. 

Moreover, and as discussed in footnote 9 above, even if the Y2 Snyder Net Profits Interest was 

real property (it is not), Sections 5.001 and 5.023 of the Texas Property Code expressly provide that no 

fee simple conveyance occurs when the conveyance itself is limited by words or operation of law. See 

Tex. Prop. Code Ann. § 5.001(a) (Vernon 2007) ("the estate is limited by express words or unless a 

lesser estate is conveyed or devised by construction or operation of law."); Tex. Prop. Code Ann. § 

5.023(a) (Vernon 2007) ("Unless the conveyance expressly provides otherwise ...."). Because the 

Sheriff's bill of sale itself is expressly limited by its own terms and by law to the interest that Virginia 

Brinkmann had on the date of the 1994 sale, i.e., a life estate, see Tex. Civ. Prac. & Rem. Code § 

34.045(a), Baxter Brinkmann's remainderman status is not effected even if the 1/2 Snyder Net Profits 

Interest is considered real property. 

Finally, (c) Berthelot had constructive notice of ownership disputes between Baxter Brinkmann 

and Virginia Brinkmann concerning the 'A Snyder Net Profits Interest long before the 1994 Sheriff's 

sale. [Appx. D, Berthelot Depo. 37:9-14; 38:12-39:8; 40:14-41:1.] Moreover, the CBB Trust did not 

purchase for value. [Appx. D, Berthelot Depo. 95:17-24; 97:4-11; 99:15-18; 100:1-5; 100:14-19; 

100:24-101:10.] Thus, Berthelot's "notice" and CBB Trust's lack of purchase for value precludes the 

application of Section 13.001 as well. 
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10. 	The Louisiana Mineral Code/Texas Usufruct and Life Estate Law Defenses Fail As  

Matter Of Fact And Law.  

As discussed above, the evidence is uncontroverted that the Y2 Snyder Net Profits Interest is a 

personal property contract right to be paid a certain portion of net profits, not a mineral interest in or 

real estate interest. [Appx. G, Watkins Depo. 48:18-49:6; 49:12-14; 44:11-45:12; 46:4-13; 46:19-47:2; 

49:7-23; 49:18-50:23; Exs. 200, 201, 202; Appx. B, Brinkmann Aff. If 3, Exs. A and B; Appx. H, 

Brinkmann Depo. 16:23-17:22; 20:19-21:16; 53:3-20.] See San Antonio Area Foundation, 35 S.W.3d 

at 640 (Tex. 2000); LeBus, 269 S.W.2d at 511; Helvering, 58 S.Ct. at 620. Moreover, the personal 

property interest is located in Texas. Therefore, (a) the Louisiana Mineral Code does not and could not 

apply as a matter of fact and law. 

In addition, (b) the 1987 Settlement Agreement specifically states that Virginia Brinkmann 

reserved only a "life estate" in the Y2 Snyder Net Profits Interest. [Appx. B, Brinkmann Aff. 118, Ex. D; 

Appx. D, Berthelot Depo. 81:21-82:24.] The term "usufruct" is not used. Therefore, as both Louisiana 

and Texas law recognize life estates, Berthelot's defense fails. 

Finally, even if the term "usufruct" had been used in the 1987 Settlement Agreement to 

describe Virginia Brinkmann's retention of the 1/2  Snyder Net Profits Interest (it was not), (c) the 

meaning of the term "usufruct" under both Louisiana and Texas law is effectively the same, also 

precluding Berthelot's defense. Specifically, under the governing Louisiana code, a lifetime usufruct is 

the rough equivalent of a common-law life estate. See La. Civ. Code Ann., Art. 535 (West 1980); 

Boggs v. Boggs, 521 U.S. 1138, 1758 (1997). Moreover, Texas has consistently since it became a state 

recognized and defined usufructs as "the right to use, enjoy and receive the profits of property that 

belongs to another. See In re Adjudication of the Water Rights of Upper Guadalupe Segment of 

Guadalupe River Basin, 642 S.W.2d at 444 (Tex. 1982); Magnolia Petroleum Co. v. Dodd, 125 Tex. 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND BRIEF IN SUPPORT 	 Page 38 



• 
125, 129, 81 S.W.2d at 655 (1935); Sparks v. Spence, 40 Tex. at 694, 700 (1874); Cartwright v. 

Cartwright, 18 Tex. at 628 (1857). This defense has no merit. 

11. 	No Evidence of Damages.  

Berthelot can present no competent summary judgment evidence that (a) she, it, or they 

sustained damages (actual, mental anguish or emotional distress) proximately caused by Baxter 

Brinkmann. To the contrary, Baxter Brinkmann's request for declaratory judgment relief should be 

granted as set forth above. 

Moreover, there is no evidence, and in fact the evidence is uncontroverted that Berthelot did 

not suffer mental anguish damages. [Appx. D, Berthelot Depo. 86:17-87:5; 88:7-89:1; 90:5-91:2; 

92:5-9; 92:20-93:20; 94:4-14; 111:13-112:8; 114:5-8.] To be specific, there is no evidence and the 

evidence is uncontroverted that Berthelot did not sustain a substantial disruption in "daily routine," or 

suffer "a high degree of mental pain and distress that is more than mere worry, anxiety, vexation, 

embarrassment, or anger" necessary to claim mental anguish damages. [Id.] See Parkway Co. v. 

Woodruff 901 S.W.2d 434, 444 (Tex. 1995). 

Finally, all of Berthelot's claims, individually or as a group for punitive damages, fail because 

the evidence is uncontroverted and there is no evidence of (b) damages proximately caused by Baxter 

Brinkmann as to each claim where punitive damages are sought, (c) mental anguish or emotional 

distress damages proximately caused by Baxter Brinkmann as to each claim where punitive damages 

are sought, or (d) conduct that would support an award of punitive damages, i.e., no evidence of an act 

or omission of Baxter Brinkmann which when viewed objectively by Baxter Brinkmann at the time of 

the occurrence involved (1) an extreme risk of potential injury to Berthelot, or (2) that Baxter 

Brinkmann had actual subjective awareness of the extreme risk but nevertheless proceeded anyway. 

[Id.] Tex. Civ. Prac. & Rem. Code § 41.001; Moriel, 879 S.W.2d at 23. Baxter Brinkmann by merely 

asserting his legal rights cannot be liable to Berthelot for punitive damages. 
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VIL RELIEF REQUESTED  

Baxter Brinkmann requests that the Court grant summary judgment and declare (a) as of 

August 13, 2006, Baxter Brinkmann's remaindennan interest in the 'A Snyder Net Profits Interest 

ripened into full ownership to the exclusion of Berthelot, (b) as of August 13, 2006, Berthelot had no 

right to claim, retain or obtain ownership in any part of the 'A Snyder Net Profit Interest in dispute or 

the proceeds to be paid pursuant to such ownership interest on or after August 13, 2006, (c) that WTG 

Gas Processing, LP. (or any future entity in charge of distributing funds accruing to the owner of the 

1/2 Snyder Net Profits Interest) forward to Baxter Brinkmann all past and future distributions from the 

1/2 Snyder Net Profits Interest that accrued to and were declared payable on or after August 13, 2006, to 

the exclusion of Berthelot, the amount including but not limited to all suspended funds held by WTG 

Gas Processing, LP. that were declared for payment after August 13, 2006, through the present, such 

amount totaling $88,378.44 through October 16, 2008; and (d) Berthelot, jointly and severally, return 

to Baxter Brinkrnann the total sum of $25,417.71 that WTG Gas Processing, L.P. mistakenly paid to 

Berthelot from September of 2006 through February of 2007, and (e) that Baxter Brinlanann recover 

from Berthelot, jointly and severally, all reasonable and necessary attorneys' fees in the sum of 

$60,417.68 and costs incurred by Baxter Brinkmann in seeking the declaratory relief granted herein. 

Baxter Brinkmann further requests that the Court gant summary judgment dismissing all 

Berthelot's counterclaims and affirmative defenses with prejudice to the refiling of same. 
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Michael G. Brown 

• 
Respectfully submitted, 

   

By: 

  

Michael G. Brown 
State Bar No. 03153800 

 

FIGARI & DAVENPORT, L.L.P. 
3400 Bank of America Plaza 
901 Main Street, LB 125 
Dallas, Texas 75202-3796 
(214) 939-2000 
(214) 939-2090 (Facsimile) 
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J. BAXTER BRINKMANN 
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The undersigned certifies that on the 3rd day of December, 2008, a tnie and correct copy of the 

foregoing was forwarded via Hand Delivery to W.D. Masterson, Kilgore & Kilgore, PLLC, 3109 

Carlisle, Dallas, TX 75204. 
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