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PRACTICE OVERVIEW
Mr. Whitaker’s philosophy of total preparation, coupled with a dose of creativity, has served his clients’ interests
for almost 30 years. Since joining Figari + Davenport, Mr. Whitaker has represented insurers, other corporations,
and individuals in sophisticated litigation matters involving a wide variety of issues in various state and federal
courts as well as in arbitrations. Mr. Whitaker has handled hundreds of life, disability, and health insurance cases,
including bad faith and deceptive trade practices claims and ERISA litigation. Mr. Whitaker has also handled
shareholder and partnership disputes, wrongful termination and related employment matters, disputes arising out of
Ponzi schemes, and a variety of other commercial matters. Although the bulk of his work has been on the defense
side of the docket, Mr. Whitaker has helped secure multi-million dollar settlements for a client in a partnership
dispute and on behalf of a non-profit organization that was looted by its former CEO. Mr. Whitaker practices at
both the trial and appellate level and is admitted to all of the federal district courts in Texas, the Fifth Circuit Court
of Appeals, and the Supreme Court of the United States. Mr. Whitaker is also AV-rated by Martindale-Hubbell.
HIGHLIGHTS
Over time, Mr. Whitaker has obtained favorable results for his clients in numerous cases, resulting in (among other
decisions) the following published and electronically available opinions-

In Provident Life & Acc. Ins. Co. v. Knott, 128 S.W.3d 211 (Tex. 2003), aff’g in part and rev’g in part, 70
S.W.3d 924 (Tex. App.–Eastland 2002), the Texas Supreme Court unanimously ruled in favor of Mr.
Whitaker’s client that the plaintiff physician was not totally disabled as a matter of law and, in so holding,
disapproved of three prior decisions indicating that the terms of disability insurance policies should be
rewritten to include a common-law definition of total disability that was pro-plaintiff.



In Weaver v. Metropolitan Life Ins. Co., 235 F. Supp. 3d 823 (N.D. Tex. 2017), the district court ruled the
post-removal joinder by Mr. Whitaker’s client of an “unknown payee,” who was a citizen of the same state
as the plaintiff, did not require remand to state court. The district court then entered summary judgment in
favor of Mr. Whitaker’s client on the merits, 287 F. Supp. 3d 645 (N.D. Tex. 2017), and the Fifth Circuit
affirmed both rulings, observing that MetLife “threaded the procedural needle to establish diversity in this
case.” 939 F.3d 618 (5th Cir. 2019).



In Ingerson v. Principal Life Ins. Co., No. 2:18-CV-227-Z-BR, 2020 WL 3163074 (N.D. Tex. May 13,
2020), the magistrate judge found in favor of Mr. Whitaker’s client on the merits of the plaintiff’s ERISA
claim for disability benefits. The district judge adopted the magistrate judge’s findings, 2020 WL 3118693
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(N.D. Tex. June 12, 2020), and then awarded over $57,000.00 in attorney’s fees and expenses to Mr.
Whitaker’s client, 2020 WL 5938364 (N.D. Tex. Oct. 2, 2020).


In Arizpe v. Principal Life Ins. Co., 398 F. Supp. 3d 27 (N.D. Tex. 2019), the district court entered
summary judgment in favor of Mr. Whitaker’s client in an action brought by the plaintiff anesthesiologist
to recover under the Capital Sum, Presumptive Disability, and Catastrophic Disability Benefit riders in his
disability policy. In its lengthy opinion, the district court granted the bulk of the defendant’s evidentiary
objections, found that limitations barred the plaintiff’s misrepresentation-based and statutory claims,
concluded that he did not satisfy any of the riders as a matter of law, and dismissed the claims of the
plaintiff’s wife due to lack of standing.



In Leipzig v. Principal Life Ins. Co., 481 F. App’x 865 (5th Cir. 2010), aff’g, 707 F. Supp. 2d 685 (N.D.
Tex. 2010), the Fifth Circuit affirmed the district court’s decision in favor of Mr. Whitaker’s client on the
merits of an ERISA dispute. In a subsequent opinion, the Fifth Circuit reversed the district court’s denial
of the insurer’s fee claim, 405 F. App’x 862 (5th Cir. 2010), and the case then settled through the losing
claimant’s payment of attorney’s fees.



In Moody Nat’l Bank of Galveston v. GE Life & Annuity Assur. Co., 270 F. Supp. 2d 875 (S.D. Tex. 2003),
the district court entered summary judgment in favor of Mr. Whitaker’s client in a dispute over the validity
and effect of an assignment. After some post-judgment wrangling over costs, Mr. Whitaker convinced the
Fifth Circuit to dismiss the other side’s appeal as untimely filed. Moody Nat’l Bank of Galveston v. GE
Life & Annuity Assur. Co., 383 F.3d 249 (5th Cir. 2004), cert. denied, 543 U.S. 1055 (2005).



In Avalon Residential Care Homes, Inc. v. GE Fin. Assur. Co., 72 F. App’x 35 (5th Cir. 2003), aff’g, No.
3:02-CV-0631-L, 2002 WL 32359947 (N.D. Tex. Oct. 18, 2002), the Fifth Circuit affirmed the district
court’s dismissal in favor of Mr. Whitaker’s client in an action under the Fair Housing Act.



In Massachusetts Mut. Life Ins. Co. v. Sanders, 787 F. Supp. 2d 628 (S.D. Tex. 2011), the district court
entered summary judgment in favor of Mr. Whitaker’s client on its entitlement to interpleader relief and
awarded over $20,000 in fees.



In Ortiz v. A.N.P., Inc., 768 F. Supp. 2d 896 (S.D. Tex. 2011), the district court entered summary judgment
in favor of Mr. Whitaker’s client on both the applicability of ERISA to an employer’s claims against its
occupational accident insurer and the merits of such claims.



In Wall v. Northwestern Mut. Life Ins. Co., No. 06-2365, 2008 WL 4450283 (W.D. La. Sept. 29, 2008), the
district court entered summary judgment in favor of Mr. Whitaker’s client on the plaintiff’s breach of
contract claim under a disability insurance policy and his claim for penalties under Louisiana law.



In Dear v. Union Central Life Ins. Co., 573 F. Supp. 2d 958 (W.D. Tex. 2008), the district court entered
summary judgment in favor of Mr. Whitaker’s client on the applicability of ERISA to an occupational
accident policy and the enforceability (under both ERISA and Texas law) of a “first-dollar” subrogation
provision, resulting in payment of the full subrogation lien and an additional $40,000 in attorney’s fees.



In Acuna v. Connecticut Gen. Life Ins. Co., 560 F. Supp. 2d 548 (E.D. Tex. 2008), Mr. Whitaker
discovered that the plaintiff had failed to disclose the disability policies at issue and her claims thereunder
in her bankruptcy action, and the district court entered summary judgment in favor of Mr. Whitaker’s
clients on the basis of judicial estoppel and standing. In the same case, the district court entered summary
judgment in favor of Mr. Whitaker’s clients (after an adverse ruling from the magistrate judge) that ERISA
applied to a series of individual disability policies issued to the shareholder-doctors in a professional
association. Acuna v. Connecticut Gen. Life Ins. Co., 572 F. Supp. 2d 713 (E.D. Tex. 2008).
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In Harris Methodist Fort Worth v. Sales Support Servs. Inc., No. 4:01-CV-567-Y, 2006 WL 6012871
(N.D. Tex. Sept. 26, 2006), the district court entered summary judgment in favor of Mr. Whitaker’s clients
on the ground that the excess-loss policies at issue did not cover the $666,931.89 owed by the defendant
employer in connection with the birth of premature twins.



In Kerans v. Provident Life & Acc. Ins. Co., 452 F. Supp. 2d 665 (N.D. Tex. 2005), the district court
entered summary judgment in favor of Mr. Whitaker’s client that ERISA applied to the individual
disability policies issued to the sole shareholder of a professional association, even though another judge in
an earlier action between the parties had refused to make that same ruling.



In Smith v. Northwestern Mut. Life Ins. Co., No. 4:99cv49, 2000 U.S. Dist. LEXIS 23086 (E.D. Tex. Mar.
3, 2000), the district court entered summary judgment in favor of Mr. Whitaker’s client on the ground that
limitations barred the plaintiffs’ claims for misrepresentations, fraud, and statutory violations arising out of
their conversion of their life insurance policies.



In American Heritage Life Ins. Co. v. Morales, 159 So. 3d 160 (Fla. Dist. Ct. App. 2015), the trial court
entered summary judgment against the defendant insurer regarding a claim under an accidental death and
dismemberment policy, and Mr. Whitaker briefed the appeal for the insurer and helped convince the Third
District Court of Appeal of Florida to reverse and render judgment in his client’s favor.



In RSL Funding, LLC v. Pippins, 499 S.W.3d 423 (Tex. 2016), aff'g, 424 S.W.3d 674 (Tex. App.–Houston
[14th Dist.] 2014), the Supreme Court of Texas affirmed the ruling of the Houston Court of Appeals that
the plaintiff factoring company could not conduct an arbitration against annuitants who had purchased
annuities issued by Mr. Whitaker's clients.



In In re Merrill Lynch, Pierce, Fenner & Smith, Inc., No. 05-09-00104-CV, 2009 WL 445772 (Tex. App.–
Dallas Feb. 24, 2009, orig. proceeding), the Dallas Court of Appeals declined to grant mandamus relief
compelling arbitration, even though Mr. Whitaker’s client had signed several Form U-4s containing
arbitration provisions.



In Certain Underwriters at Lloyd's v. LM Ericsson Telefon, AB, 272 S.W.3d 691 (Tex. App.—Dallas 2008,
pet. denied), the Dallas Court of Appeals reversed the trial court’s summary judgment (which had been
entered while Mr. Whitaker’s client had been represented by another firm) and rendered judgment that the
plaintiff subsidiary was not an insured under either the underlying $15 million technology liability
insurance policy or the $10 million excess professional indemnity policy issued by Mr. Whitaker’s client.



Other favorable rulings obtained by Mr. Whitaker for his clients include Smith v. Boeing Co., No. 3:15CV-2533-D, 2016 WL 892749 (N.D. Tex. Mar. 9, 2016) (holding that the plaintiff’s claims were barred by
the 180-day limitations period in the ERISA plan at issue); Wheeler v. Metropolitan Life Ins. Co., No.
1:11-CV-603, 2012 WL 13005523 (E.D. Tex. Sept. 10, 2012) (recommending the dismissal with prejudice
of the plaintiff’s claims based on an exclusion in the ERISA plan at issue); Thompson v. Unum Life Ins.
Co. of Am., No. 3:03-CV-0277-B, 2005 WL 722717 (N.D. Tex. Mar. 29, 2005) (finding ERISA applicable
to all of the plaintiff’s claims); Edens v. United Benefit Life Ins. Co., No. 4:01-CV-0263-A, 2001 WL
1143140 (N.D. Tex. Sept. 25, 2001) (entering summary judgment against the plaintiffs on all of their extracontractual claims); First Colony Life Ins. Co. v. Bailey-Mason, No. 3:00-CV-1417-M, 2001 WL 705786
(N.D. Tex. June 18, 2001) (granting interpleader relief and awarding $13,355 in fees to the insurer); Unum
Life Ins. Co. of Am. v. Brandon, No. 3:98-CV-2835-D, 2000 WL 175363 (N.D. Tex. Feb. 14, 2000)
(awarding attorney’s fees to the plaintiff insurer in an ERISA action to recover overpaid benefits).
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EDUCATION

MEMBERSHIPS

JD, The University of Texas School of Law, with high
honors, 1991


Chancellors



Order of the Coif



Associate Editor, Texas Law Review, 1990-



State Bar of Texas



Dallas Bar Association



Sustaining Life Fellow of the Texas Bar
Foundation

1991



Life Fellow of the Dallas Bar Foundation



Defense Research Institute

BA, Southern Methodist University, summa cum laude,
1988

PUBLICATIONS


Co-author, Annual Survey of Texas Law – Texas Civil Procedure, SMU Law Review, 2016-2018 and 2020



Author, Update on Texas Law on The Rescission of Insurance Policies, 13:3 J. Tex. Ins. Law 23 (Spring 2015)



Author, Rescission of Life, Accident and Health Insurance Policies in Texas—The Rules Have Changed, 9:1 J. Tex.
Ins. Law 2 (Spring 2008)



Author, Rescission of Life Insurance Policies in Texas—Time to Correct Some Old Errors, 59 Baylor Law Review
139 (Winter 2007)
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