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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND-ODESSA DIVISION 
FILED 

JUN 3 0 2009 

AMENDED FINAL JUDGMENT 

On March 31, 2009, the Court entered orders granting Defendants' Motion for Partial 

Summary Judgment (Doc. 128), Defendants' Motion for Summary Judgment on Counterclaim and 

Declaratory Judgment Claim (Doc. 129), and Intervenor's Motion for Summary Judgment (Doc. 

132). On April 7, 2009, the United States moved to amend or correct the Court's final judgment and 

order denying as moot the Government's Motion for Summary Judgment (Doc. 175). The Court was 

additionally informed of clerical issues with distribution of funds under the first entered judgment. 

On this day, the Court entered an order entitled Amended Order Granting in Part and Denying in Part 

Government's Motion for Summary Judgment. The effect of granting these motions was to dispose 

of all outstanding issues in this cause of action. 

The Court now amends its final judgment, entered pursuant to Rule 58 of the Federal Rules 

of Civil Procedure, as follows: 
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1. It is ORDERED that Defendant's Motion for Partial Summary Judgment (Doc. 128), 

Defendant's Motion for Summary Judgment on Counterclaim and Declaratory Judgment 

Claim (Doc. 129), and Intervenor's Motion for Summary Judgment (Doc. 132) are 

GRANTED. 

2. It is ORDERED that the Government's Motion for Summary Judgment (Doc. 127) is 

GRANTED IN PART AND DENIED IN PART AS MOOT. 

3. It is ORDERED that Plaintiff's Motion to Transfer Case (Doc. 131), Defendant' s Motion to 

Bifurcate Trial (Doc. 147), and Defendant' s Motion in Limine (Doc. 148) are DENIED AS 

MOOT. 

4. The Court finds that the total funds that have been deposited into the Court's registry to date 

for this interpleader cause of action are $255,109.70, plus interest. (Def. Supp. Accounting 

of Funds Paid, Doc. 186; clerk memorandum). The amount of this figure attributed to the 

owner of the SNPI at issue in this case through August 12, 2006, (up to the date of Ms. 

Brinkmann's death) is $117,239.52. The amount of this figure attributed to the owner of the 

owner of the SNPI beginning August 13, 2006 to the present is $137,870.18. 

5. The Court finds that the amount of $117,239.52, plus interest accrued, less appropriate 

registry fee to the Clerk of the United States District Court, if applicable, is to be disbursed 

to the UNITED STATES OF AMERICA because of its valid preexisting lien on funds 

accruing to Plaintiff BERNARD DOLENZ, individually, 

6. The Court finds that the amount of $137,870.18 is to be disbursed to Intervenor J. BAXTER 

BRINKMANN, plus interest accrued, less appropriate registry fee to the Clerk of the United 

States District Court, if applicable. 
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OBERT JUN L 
United States District Judge 
Western District of Texas 
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Signed this gV  day of JUNE, 2009. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND-ODESSA DIVISION 

FILED 
MAR 3 1 200S 

BERNARD DOLENZ, 
Plaintiff, 

CLERK, u 
WESTERN 0 
B y 

STRICT COURT 
C OF TEXAS 

DEP TY CLERK 

V . 

WTG GAS PROCESSING, L.P. and 
VEALMOOR GP, INC. 

Defendants, 

V . 

THE UNITED STATES OF AMERICA 
Cross-Defendant, 

J. BAXTER BRINKMANN, 
Intervenor Plaintiff, 

MO-06-CV-117 

ORDER GRANTING IN PART AND DENYING IN PART  
INTERVENOR'S MOTION FOR SUMMARY JUDGMENT 

Before the Court is J. Baxter Brinkman's ("Brinkman's") Motion for Summary Judgment 

(Doc. 132), filed May 29, 2008; WTG Gas Processing's ("WTG' s") response (Doc. 144), filed June 

9, 2008; and Intervenor's Reply (Doc. 155), filed July 3, 2008. On July 9, 2008, the Court held a 

hearing on the instant Motion. The Court, after consideration, GRANTS in part and DENIES in 

part Intervenor's Motion. 

BACKGROUND 

On April 25, 2005, Plaintiff Bernard Dolenz ("Dolenz") filed this action in the state district 

court in Dallas County, Texas (Doc. # 40-2), as a Trustee, seeking damages from Defendant WTG 

Gas Processing, L.P., and Vealmoor, GP, Inc. ("WTG"). Dolenz now proceeds, according to order 

of the Court, in his individual capacity. (Doc. No. 88, 119, 121). The damages Dolenz seeks are 
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attributable to a "net cash gain" derived from a reservation of an assigmnent for the sale of plant 

products and gas, and the sale of salvage material and equipment retired from the operation of a gas 

plant. 

The contract creating the interest in the "net cash gain" which created the SNPV defined the 

assignment ("1950 Assignment") as: 

the total proceeds which accrue to [Scurry Natural Gasoline Corporation], its 
successors and assigns, as assignee of the rights of said J.R. Butler under said gas 
purchase contract with Pan American Production Company and from the sale of any 
plant products and gas and residue gas incident thereto or marketed thereunder and 
any proceeds and returns derived from Assignee's ownership of an interest in the 
Snyder Gasoline Plant, plus the proceeds, if any, derived from the sale of salvage 
material and/or other equipment retired from the Snyder Gasoline Plant, less and 
deducting therefrom in computing said net cash gain the sum of the following,... 

Defs.' and Counterplaintiffs' Mot. For Summ. J. On Counterclaim, App., Ex. A-1 at 3. In this 

contract, J.R. Butler individually conveyed his interest in the Snyder gasoline plant, and contracts 

relating thereto - including a 1950 gas purchase contract between Butler and Pan American 

Production Company, to the Scurry Natural Gasoline Company, reserving for himself a 25% interest 

("the SNPI"). 

A fraction of this retained interest, 7.5% of the SNPI, came into the possession of Virginia 

Brinkmann. Defs.' and Counterplaintiffs' Mot. For Summ. J. On Their Counterclaim App. Ex. C, 

Doc. 133-8 at 3. In a 1987 Settlement Agreement between the Intervenor, J. Baxter Brinkmann 

("Intervenor Brinkmann") and his mother, Virginia Brinkmann, a remainderman interest in the SNPI 

was given to Intervenor Brinkmann, leaving Virginia Brinkmann with only a life estate in the SNPI.. 

On August 13, 1993, a judgment was issued in favor of Caroline Berthelot and Dolenz 

In the parties' various motions, the parties refer interchangeably to the interest at issue here as SNCGI 
(Snyder Net Cash Gain Interest) and SNPI (1/2 Snyder Net Profits Interest), For clarity purposes, the Court will refer 
to the interest throughout its Order as SNPI, 
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against Virginia Brinkmann. Defs.' and Counterplaintiffs' Mot. For Summ. J. On Their 

Counterclaim, App. Ex. C at 31; Doc, 133-7 at 2. Dolenz was Caroline Berthelot's lawyer at that 

time, and this judgment was obtained on both their behalf. Defs.' and Counterplaintiffs' Mot. For 

Summ. J. On Their Counterclaim App. Ex. D at 17; Doc. 133-10 at 12. Caroline Berthelot 

purchased Virginia Brinkmann' s SNPI interest for cash at a sheriff sale of Virginia's property. 

Defs.' and Counterplaintiffs' Mot. For Summ. J. On Their Counterclaim App. Ex. D at 19; Doc. 133- 

10 at 14. As a result of another subsequent suit between Dolenz and Berthelot, as of March 14, 2006 

Dolenz acquired 60.87% and Caroline Berthelot acquired 39.13% of the portion o f the SNPI Virginia 

Brinkmann possessed. Defs.' and Counterplaintiffs' Mot. For Summ, J. On Their Counterclaim 

App, Ex. C; Doc. 133-7 at 1. Dolenz has acknowledged that the only interest he and Berthelot could 

have acquired was that which was owned by Virginia Brinkmann. Defs.' and Counterplaintiffs' Mot. 

For Summ, J. On Counterclaim., App., Ex. B at 83-84. 

The Snyder Gasoline Plant itself, in the year 2000, came into the possession of the defendant, 

WTG, who was then obligated to make the payments to all SNPI interest holders. Dolenz now seeks 

to obtain his portion of the SNPI that he claims should have been paid to him by WTG. 

On motion of WTG, venue was transferred to a state district court in Midland, Texas (Doc, 

40-2). On December 12, 2005, the United States government ("Government") sent a letter to the 

Defendants notifying them that the United States has a criminal restitution lien pursuant to 18 U. S .C. 

§§ 3662A-3664 against Dolenz in the approximate sum of $1.6 million (Doc. 1). After receiving 

this notice, Defendants filed their Original Cross-Claim in Interpleader against the United States in 

an effort to determine which party (the United States or Dolenz) was the proper party to receive the 

funds from the "net cash gain." The United States subsequently removed that action to this Court 

(Doc. 1). 
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On May 1, 2007, an Intervenor Complaint was filed by Intervenor Brinkmann (Doc. 63). 

This Intervenor Complaint alleges that the 1987 Settlement Agreement between himself and his 

mother, Virginia Brinkmann„ granted him a remainderman interest in the SNPI, and Virginia 

Brinkmann thereafter only possessed only a life estate in that property. Thus, Intervenor Brinkmann 

alleges that as of Virginia Brinkmann's death on August 13, 2006, his remainderman interest in the 

SNPI ripened into full ownership, and Dolenz has no claim to any monies accrued from the SNPI 

after that date. 

On June 26, 2007, the issue of the validity of Dolenz's alleged trust was tried to the Court. 

The Court made findings of fact and conclusions of law that the Government established by a 

preponderance of the evidence that the claimed trust was a sham/alter ego/nominee of Plaintiff 

Dolenz Individually (Doc. 86). 

Now before the Court is Intervenor Brinkmann's Motion for Summary Judgment. Plaintiff 

disputes Intervenor's claims. The Court agrees with Intervenor on all aspects related to the proper 

apportionment of interests in the SNPI, disagreeing only by denying Intervenor Brinkmann's 

attorney' s fees. 

STANDARD OF REVIEW 

Summary judgment should be granted only where "the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter 

of law." FED. R. Civ. P. 56(c). The party seeking summary judgment bears the initial burden of 

informing the court of the basis for the motion, and identifying those portions of the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, 
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which the moving party believes demonstrate the absence of a genuine issue of material fact. 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Meadowbriar Home for Children, Inc. v. Gunn, 

81 F.3d 521, 533 (5th Cir. 1996). Further, the moving party has the burden of showing that there 

is no genuine issue of material fact and that the moving party is entitled to judgment as a matter of 

law. Willis v. Roche Biomedical Lab., Inc., 61 F.3d 313, 315 (5th Cir. 1995). A dispute about a 

material fact is "genuine" if the evidence is such that a reasonable jury could return a verdict for the 

non-moving party. Anderson v. Liberty-Lobby, Inc., 477 U.S. 242, 248 (1986); Bodenheimer v. PPG 

Indus., Inc., 5 F.3d 955, 956 (5th Cir. 1993). "If the moving party fails to meet this burden, the 

motion must be denied, regardless of the nonmovant's response." Tubacex, Inc. v. M/V Risan, 45 

F.3d 951, 954 (5th Cir. 1995). The burden on the moving party may be discharged by showing that 

there is an absence of evidence to support the non-moving party's case. Celotex, 477 U.S. at 323. 

If the movant carries this burden, the burden shifts to the nonmovant to show the existence 

of a genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 

(1986). A party opposing a properly supported motion for summary judgment may not rest upon 

mere allegations or denials of her pleading, but must set forth specific facts showing the existence 

of a genuine issue for trial. FED. R. Cw. P. 56(e); Anderson, 477 U.S. at 256. Unsubstantiated or 

conclusory assertions that a fact issue exists will not suffice. Krim v. BancTexas Group, Inc., 989 

F.2d 1435, 1442 n.4 (5th Cir.1993); Thomas v. Price, 975 F.2d 231, 235 (5th Cir. 1992). The 

nonmovant "must adduce admissible evidence which creates a fact issue concerning the existence 

of every essential component of that party's case." Krim, 989 F.2d at 1442 n.4. Only disputes over 

facts that might affect the outcome of the suit under the governing substantive law will properly 

preclude the entry of summary judgment. Anderson, 477 U.S. at 248. In considering a motion for 
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summary judgment, the district court must view the evidence through the prism of the substantive 

evidentiary burden. Id. at 254. 

All justifiable inferences to be drawn from the underlying facts must be viewed in the light 

most favorable to the nonmovant. Matsushita, 475 U.S. at 587. If the record, so illuminated, could 

not lead a rational trier of fact to find for the nonmovant, summary judgment is proper. Kelley v. 

Price-Macemon, Inc., 992 F.2d 1408, 1413 (5th Cir. 1993)(citing Matsushita, 475 U.S. at 577-78). 

On the other hand, if the factfinder could reasonably find in the nonmovant's favor, summary 

judgment should be denied. Id. (citing Anderson, 477 U.S. at 250). Finally, even if the standards 

of Rule 56 are met, a court has discretion to deny a motion for summary judgment if it believes that 

it would be prudent to proceed to trial. Anderson, 477 U.S. at 255. 

DISCUSSION 

A. INTERVENOR'S REMAINDERMAN INTEREST 

Intervenor asserts he owns a remainderman interest, created in 1987, in the 1/2  Snyder Net 

Profits Interest ("SNPI"). Intervenor claims that such interest ripened into full ownership on August 

13, 2006 when the former life estate holder, Virginia Brinkmann, his mother, died. Because 

Dolenz's (and thus, the Government's) sole basis to claim any part of the SNPI was through a 1994 

sheriff s sale of Virginia Brinkmann's former life estate, Intervenor argues that neither Dolenz nor 

the Government has any claim to the SNPI or to funds accruing to that interest on or after August 

13, 2006. 

In the 1987 Settlement Agreement, Virginia Brinkmann conveyed the SNPI to Baxter 

Brinkmann, while reserving to herself only a life estate. Intervenor's Mot. Summ. J., App. B, 

Brinkmann Affli 7. Intervenor argues that Section 34.045 of the Texas Civil Practices and Remedies 
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Code provides that an officer, in this case the Sheriff, can only deliver "all right, title, interest, and 

claim that the defendant in execution had in the property sold." Additionally, a life tenant may not 

dispose of the property belonging to the estate. See Hudspeth v. Hudspeth, 673 S.W.2d 248, 252 

(Tex. App. — San Antoino 1984, writ ref d n.r.e.). Thus, the Court finds that sale of Virginia 

Brinkmann's interest at a sheriff s sale could only convey a life estate, as that is all she possessed, 

and could not convey the corpus of the estate. 

B. DOLENZ'S AFFIRMATIVE DEFENSES 

On February 12, 2008, Plaintiff filed his Third Amended Original Petition alleging 

"Affirmative Defenses" to Intervenor's claims (Doc. 118). Dolenz alleges the following affirmative 

defenses: (1) Dolenz, either individually or as a Trustee, is a holder in due course of the funds under 

Uniform Commercial Code §3.302; (2) there are no Texas documents to show that Virginia 

Brinkmann had a life estate pursuant to Art. 1291, 1297; (3) Statute of Frauds UCC [§]24.005; (4) 

laches; (5) no timely challenges or remedies were ever made concerning the Sheriff s sale; and (6) 

statute of limitations. 

Intervenor asserts in his Motion for Summary Judgment that Dolenz's affirmative defenses 

fail as a matter of fact and law. The Court addresses these alleged defenses in order and finds that 

they do fail both factually and under the law. 

1. 	UCC Article 3 

Uniform Commercial Code ("UCC") Article 3 applies only to "negotiable instruments." Tex. 

Bus. & Comm. Code §§ 3.104(b), 3.302(a) (Vernon 2007) (adopting Uniform Commercial Code 

provisions on negotiable instruments in Texas law). A "negotiable instrument" is, in part, an 

unconditional promise or order to pay a fixed amount of money. Tex. Bus. & Comm. Code § 
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3.104(a). Intervenor argues that because the Sheriff's Bill of Sale of Personal Property does not 

convey a negotiable instrument, holder in due course status under UCC §3.302 cannot apply. The 

Court agrees with Intervenor that the SNPI, to the extent conveyed under the Sheriff s Sale, is not 

a negotiable instrument; rather, the SNPI is a contract right to be paid a certain portion of net profits. 

Thus, the Court finds that Dolenz's first defense fails and he is not entitled to any remedies as a 

holder in due course. 

2. Property Code Sections 5.001 and 5.023 

Texas Property Code Section 5.001 and 5.023 have no application to ownership of the 

personal property interest in dispute. The Court has found that the SNPI is a contract right to be paid 

a certain portion of net profits. Such net profit contracts are personal property interests, not interests 

in real property. See San Antoino Area Found v. Lang, 35 S. W.3d 636, 640 (Tex. 2000). The Court 

finds that the Sheriff s bill of sale itself is expressly limited by tenns and by law to the interest that 

Virginia Brinkmann had on the date of the 1994 sale, specifically, a life estate. Further, the Court 

finds that what was conveyed in the sheriffs sale in 2005 was a life estate only, and that there was 

no real property, only personal property being transferred. Thus, there was no requirement under 

Texas law that it be recorded or notified. The Court finds Plaintiff s second defense fails. 

3. UCC §24.005 

There is no such section, specifically UCC §24.005, as cited by the Plaintiff. Looking to 

Section 24,005 of the Texas Business and Commerce Code, precluding fraudulent transfers, the 

affirmative defense necessarily fails because the Court finds no fraudulent transfer occurred. The 

Court agrees with the Intervenor's assertions as follows: (1) Intervenor understood as early as 1962 

that he held the remainder interest in the SNPI (see Brinkmann Aff); (2) The 1987 Settlement 
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Agreement settled issues in the R.R. Brinkmann Estate Litigation, and no intent or action hindered 

present or future creditors; and (3) Plaintiff did not even become a creditor of Virginia Brinkmann 

until six years after the 1987 Settlement Agreement. Thus, the Court finds Plaintiff s third defense 

based on fraudulent transfers to be without merit. 

4. Laches 

Fourth, the Plaintiff asserts the affirmative defense of laches against the intervenor. Laches 

is an affirmative defense. City of Fort Worth v. Johnson, 388 S.W.2d 400, 403 (Tex. 1964); Tex. 

R. Civ. Pro. 94. Being an affirmative defense, the burden was on Respondents, as defendants, to 

prove its essential elements. City of Fort Worth, 388 S.W.2d at 403 (citations omitted). The defense 

of laches is akin to that of estoppel. Id. Two of the essential elements of laches are (1) unreasonable 

delay by one having legal or equitable rights in asserting them, and (2) a good faith change of 

position by another to his detriment because of the delay. Id. (citation omitted). 

The Court finds no proof in the record relevant to the defense of laches. Intervenor notified 

Plaintiff and the other parties to this action of his right to possession within six months of the passing 

of Ms. Brinkmann, and filed his intervention shortly after. Thus, the Court finds Plaintiff s 

affirmative defense of laches fails. 

5. Effect of Sheriff's Sale on Remainderman Interest. 

Fifth, the Plaintiff argues as an affirmative defense that no timely challenges or remedies 

were ever made concerning the Sheriffs sale. The Intervenor argues in his Motion for Summary 

Judgment that as the Sheriff s sale only conveyed Ms. Brinkmann's life estate in the SNPI, 

Intervenor had no reason to contest the Sheriff s sale. (See Hensley v. Conway, 29 S.W.2d 416, 417- 

18 (Tex.Civ.App.— Eastland 1930, no writ) (rejecting the possibility of a remainderman's interest 
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being lost during the term of the life tenancy because the remainderman does not have a possessory 

interest). The Court finds that the Sheriff's sale had no effect on the Intervenor's remainderman 

interest, and thus the Plaintiff's fifth affirmative defense fails. 

6. 	Limitations Do Not Bar Baxter Brinkmann's Claims 

Finally, the Plaintiff argues that the statute of limitations bar the Intervenor's Claims. In 

Intervenor's Motion, the Intervenor correctly asserts that limitations do not accrue against a 

remainderman' s interest while the life tenant remains alive, because the remainderman does not have 

a possessory interest. See Hensley, 29 S.W.2d at 417-18. The Court finds that the statute of 

limitations does not bar Intervenor's claims, and thus the Plaintiff's sixth and final affirmative 

defense fails as a matter of law. 

The Court finds that (1) as of August 13, 2006, Intervenor Brinkmann's remaindennan 

interest in the SNPI ripened into full ownership, (2) neither Dolenz nor the United States 

Government has any claim to payments from the SNPI interest accruing after August 13, 2006, (3) 

payment should be made to Intervenor Brinkmann of all sums held in the court registry that represent 

the SNPI interest that accrued after August 13, 2006 through May 8, 2008, (4) WTG Gas and 

Vealmoor shall henceforth dsitribute to Intervenor Brinkmann all appropriate distributions in 

accordance with the Court's findings. For all the reasons discussed above, the Court GRANTS 

Intervenor's Motion for Summary Judgment in part on all aspects related to the proper 

apportionment of interests in the SNPI. 

C. INTERVENOR BRINKMANN'S ATTOMEY'S FEES 

In his Motion for Summary Judgment, Intervenor Brinkmann requests to recover all 

reasonable and necessary attorney's fees and costs from Dolenz, WTG Gas and Vealmoor, and the 
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United States Government. The Court agrees with Defendants WTG Gas and Vealmoor that they 

are not entities claiming a right or interest in the SNPI at issue in this case and that there is no 

controversy arising between Intervenor Brinkmaim and the defendants that would give rise to 

attorney's fees in a declaratory judgment action. See 28 U.S.C. §§ 2201, 2202. Likewise, the Corut 

finds that the United States Government, as an interpled defendant, also lacks a controversy with 

Intervenor Brinkmann that would necessitate an award of attorney's fees. Id. The Court finds that 

Intervenor Brinkmann is not entitled to recover attorney's fees from WTG Gas, Vealmoor, or the 

Government and DENIES Intervenor's Motion for Summary Judgment in part only as to that issue. 

CONCLUSION 

Based on the above reasons, the Court finds that (1) Intervenor's Motion for Summary 

Judgment should be granted because the Intervenor does have a remainder interest in the net cash 

interest in the SNPI, that the interest accrued on the date of Ms. Brinlunann's death on August 13, 

2006, and that Dolenz is entitled individually to the money in that fund that is attributed up to the 

date of Ms. Brinkmann's death, (2) Dolenz's defenses fail as a matter of law, and (3) Intervenor 

Brinkmann is not entitled to an award of attorney's fees from WTG Gas, Vealmoor, or the United 

States Government. Thus, the Court GRANTS summary judgment, in part, on behalf of Intervenor 

Brinkrnann and DENIES the motion's request for attorney's fees as stated above. 

SIGNED this ..)/  day of MARCH 2009 
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